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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 
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1. 8:31 AM CASE NUMBER:  MSC17-01645 
CASE NAME:  KRABER VS. PEYVAN 
 *FURTHER CASE MANAGEMENT CONFERENCE CONT'D FROM 6/07/22; NOTICE WAIVED 
*TENTATIVE RULING:* 
 
Continued to August 25, 2022, at 9am in Department 36. Parties should come prepared to discuss a 
new trial date.  
 

 

  

    
2. 9:00 AM CASE NUMBER:  C22-01081 
CASE NAME:  WINEHAVEN LEGACY LLC  VS.  CITY OF RICHMOND 
HEARING ON ORDER TO SHOW CAUSE RE: PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
 The hearing is continued by the Court to August 18, 2022, at 9:00 a.m., in Department 36.  
The temporary restraining order shall remain in effect through the continued hearing date. 
 

mailto:dept36@contracosta.courts.ca.gov
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 The Court requests supplemental briefs, only from plaintiff and defendant City of Richmond, 
concerning the matters listed below.  The parties shall file their supplemental briefs on or before 
August 10, 2022, and shall provide courtesy copies to Department 36.  The ‘specially appearing’ parties 
shall not file additional papers without the Court’s permission. 
 
 1. Plaintiff has not meaningfully addressed the seemingly impossible situation defendant 
City would face if the Court were to grant a preliminary injunction.  The City would be subject to 
a federal court judgment (and post-judgment enforcement order) requiring the City to close escrow 
with a non-party purchaser.  The City would also be subject to a state court order preventing the City 
from closing escrow.  Plaintiff shall explain how this direct conflict would be resolved. 
 
 2. Defendant City shall respond to plaintiff’s reply argument that the federal court 
judgment is not a judgment in rem, because it does not purport to bind those who were not parties to 
the judgment. 
 
 3. Defendant City shall respond to plaintiff’s reply argument that the doctrine of exclusive 
concurrent jurisdiction does not apply when one action is pending in federal court, and the other action 
is pending in state court. 
 
 4. The parties shall address the issue of whether the doctrine of comity applies.  Judge 
Gonzalez-Rogers in the federal action has apparently expressed a willingness to entertain a motion to 
stay this state court action so as to preserve the federal court’s jurisdiction over the subject property.  
The Court is reluctant to issue any order that would invite such a stay. 
 
 5. Plaintiff shall address the issue of whether a more appropriate remedy would be for 
plaintiff to initiate an action in federal district court, and seek to have Judge Gonzalez-Rogers assigned 
to that action.  Judge Gonzalez-Rogers could then evaluate the parties’ competing interests, and could 
determine whether a preliminary injunction should issue. 
 
 6. Plaintiff shall reply to defendant City’s evidentiary objections.  The Court’s preliminary 
assessment is that the objections may have merit. 

 

 

  

    
3. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  PANDEY VS. SITAULA 
 HEARING IN RE:  ORDER TO SHOW CAUSE PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 

The request of Plaintiffs Anil Pande and Yagha Shrestha, individually, and as members of the 

Nepali Association of Northern California for preliminary injunction is denied.  
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I. Relevant Background 

This is an intra-association dispute. The plaintiffs are Anil Pandey and Yagya Shrestha, individually, 

and as members of the Nepali Association of Northern California (“NANC”).  

NANC is an entity organized as a California non-profit corporation as specified in Section 501(c)(3) 

of the Internal Revenue Code. The objective of NANC is to promote and preserve Nepali cultural 

traditions and identity by promoting Nepali cultural and social events.  

Defendants are Ishwar K. Situala, Kalaish Thapa, Yagya Nepal, Killeshwor Malla, Preetesh Karki, 

and Rabindra Kumar Rai. Plaintiffs allege that defendant Karki is NANC’s president; defendant Thapa 

is NANC’s secretary; defendant Nepal was “the Chairman of Election Commission to hold next 

election of Executive Committee of NANC”; defendant Malla is NANC’s Treasurer and Chief Financial 

Officer; and defendants Karki and Rai were, respectively, the General Secretary and President of 

NANC from 2017-2019.  

Plaintiffs allege defendants created an independent entity called the Nepali Community Center 

(“NCC”) for the purpose of raising funds to build a community center. Plaintiffs allege that NCC and 

NANC entered into a 2016 Memorandum of Understanding that governed their relationship and the 

manner in which funds would be raised to build the community center. 

Once NCC was formed, plaintiffs, “along with other office bearers of NCC” started collecting 

donations for the community center project. Plaintiffs assert that hundreds of thousands of dollars 

were raised “in the name of NCC,” which NANC used to purchase real property in El Sobrante. 

Plaintiffs claim that NCC and NANC agreed to collect the funds and purchase the property in NANC’s 

name to take advantage of NANC’s tax exempt status, but the property and funds belong to NCC, “a 

partner organization [of NANC] on behalf of 16 non-profit organizations.”  

Plaintiffs assert that NCC and NANC are separate organizations and NANC is required to turn over 

monetary donations, as well as the El Sobrante property, to NCC. Plaintiffs claim NANC has 

mismanaged funds, has refused to provide an accounting, and has violated the IRC. Plaintiffs contend 

that NANC noticed an election of its Executive Committee for June 5, 2022 in violation of corporate 

bylaws because it did not form an “Independent Election Committee” 90 days prior to the election 

and because it did not provide 45 days’ notice of the election to NANC’s membership. 

The Complaint asserts causes of action for declaratory relief, breach of fiduciary duty, injunctive 

relief and accounting. Plaintiffs have not named NANC or NCC as parties. 

In their first cause of action for declaratory relief, plaintiffs seek a judicial determination that 

NANC and NCC are independent organizations and the funds and real property acquired by NANC 

belongs to NCC. Plaintiffs allege: “unless and until Defendants’ wrongful conduct in holding the funds 

and property [is] enjoined and restrained…Defendants’ actions will cause great and irreparable injury 

to the Plaintiffs,” such that “Plaintiffs have no adequate remedy at law.” (Compl., pars. 52-55.) 

In their third cause of action for injunctive relief, plaintiffs request an order “restraining and 
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enjoining Defendants, their agents, servants, employees, representatives, and any one acting on their 

behalf, or their direction, or in concert with them [from] continu[ing] to engage in conduct that is 

detrimental and will cause irreparable harm to NANC.” (Compl., par. 63.) 

On June 1, 2022, plaintiffs applied ex parte for a temporary restraining order (“TRO”) and order to 

show cause regarding preliminary injunction (“OSC”). Plaintiff’s application was unopposed and 

granted. The Court signed plaintiffs’ proposed TRO without substantive modification and its scope 

was narrow. Defendants were enjoined from “holding the executive committee general body election 

of [NANC] on June 5, 2022.” Defendants were ordered to show cause why they should not be 

enjoined from holding the election during the pendency of this action. 

On June 29, 2022, defendants filed a response to the OSC asserting various procedural and 

substantive arguments. Defendants argue that notice of the June 1, 2022 ex parte application was 

defective because, as set forth in the proof of service that accompanied the application, plaintiffs 

provided notice to only three of the six defendants. Second, defendants argue that plaintiffs cannot 

pursue what is essentially a derivative action without joining NANC (and NCC to the extent they seek 

to recover on NCC’s behalf). Third, defendants argue the plaintiffs do not meet their burden to show 

that their claims have even minimal merit. Fourth, defendants argue the relative harms favor NANC if 

it is prevented from seating its newly-elected officers. 

II. Legal Standards 

“As its name suggests, a preliminary injunction is an order that is sought by a plaintiff prior to a 

full adjudication of the merits of its claim[s]. [Citation.]” (White v. Davis (2003) 30 Cal.4th 528, 554.) 

“The purpose of such an order ‘is to preserve the status quo It 'does not constitute a final 

adjudication of the controversy.’ [Citation.]” (Costa Mesa City Employees Assn v. City of Costa Mesa 

(2012) 209 Cal.App.4th 298, 305.) 

“To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of the 

irreparable injury or interim harm that it will suffer if an injunction is not issued pending an 

adjudication of the merits. (White v. Davis (2003) 30 Cal.4th 528, 554; see generally CCP § 426, subd. 

(a)(2) [a preliminary injunction “may be granted … [w]hen it appears … that the commission or 

continuance of some act during the litigation would produce … great or irreparable injury … to a party 

to the action”].) 

“[T]he extraordinary remedy of injunction cannot be invoked without showing the likelihood of 

irreparable harm. [Citation.]” (Intel Corp. v. Hamidi (2003) 30 Cal.4th 1342, 1352.) The threat of 

"irreparable harm" must be imminent. "An injunction cannot issue in a vacuum based on the 

proponents' fears about something that may happen in the future…[i]t must be supported by actual 

evidence that there is a realistic prospect that the party enjoined intends to engage in the prohibited 

activity.” (Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 

1069, 1084.)  

“If the threshold requirement of irreparable injury is established, then [the court] must examine 
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two interrelated factors to determine whether … a preliminary injunction should be [issued]: ‘(1) the 

likelihood that the moving party will ultimately prevail on the merits and (2) the relative interim harm 

to the parties from issuance or non-issuance of the injunction.’[Citation.]” (Costa Mesa City 

Employees Assn., supra, 209 Cal.App.4th at 306.) The greater the showing on one factor, the lesser 

the showing must be on the other. (Butt v. State of California (1992) 4 Cal.4th 668, 678.) However, a 

preliminary injunction may not be granted, regardless of the balance of interim harm, unless it is 

reasonably probable that the moving party will prevail on the merits. (San Francisco Newspaper 

Printing Co. v. Superior Court (1985) 170 Cal.App.3d 438, 442.) 

Further, where the preliminary injunction mandates an affirmative act that changes the status 

quo, it is scrutinized even more closely for abuse of discretion. A preliminary mandatory injunction is 

rarely granted. The granting of a mandatory injunction pending trial is not permitted except in 

extreme cases where the right thereto is clearly established and it appears that irreparable injury will 

flow from its refusal. (Integrated Dynamic Solutions, Inc. v. VitaVet Labs, Inc. (2016) 6 Cal. App. 4th 

1178, 1184.)  

III. Analysis 

A. Irreparable Harm. 

Plaintiffs make no showing that if a preliminary injunction is not issued they will suffer any harm, 

much less irreparable harm, related to the June 5, 2022 election. Plaintiffs assert, without citation to 

any law, “there is no greater harm than an organization conducting its affairs without authority or 

exceeding their authority.” (MPA, p.7:3-5.) Plaintiffs provide a total of 10 declarations in support of 

their request for an injunction none of which address the manner in which plaintiffs or NANC will be 

harmed if the election is allowed to proceed or if the newly-elected Executive Committee members 

are seated. For this reason alone, plaintiffs do not meet their burden.  

B. Merits-Election Claim.  

Plaintiffs also have not demonstrated that their claims related to the June 5, 2022 Executive 

Committee have merit.  Plaintiffs allege as follows with regard to the election:  

“46. Now, Defendants are holding an election of the executive committee scheduled to be 

held no June 5, 2022, which is in utter violation of the bylaws of NANC. A copy of NANC’s 

Election Notice 2022 with various dates of membership closing, withdrawal and election date 

is attached as Exhibit H. 

“47. Article VIII, ELECTION 2 Election Committee, provides: 

a. The [Executive Committee] shall appoint 3 to 5 members for an independent election 

committee at least three months prior to the date of election…. 

b. The chairman of the Election Committee shall be nominated by the consensus of the 

[Executive Committee]; the majority of the Executive Committee shall nominate all other (EC) 
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members. 

c. The Election Committee Dissolves itself as soon as its specific goals are met for the 

benefit of the corporation. 

d. Election Committee or committee members shall not get any wages of (sic) 

allowances.  

“45 (sic). Election is scheduled to be held on June 5, 2022, and as such the Election 

Committee should have been formed at least before March 5, 2022, which was not done. No 

proper Election Committee was formed as the prior election committee dissolved as per sub 

section (d) above at the end of the last election. 

“46 (sic). Further, ARTICLE-IX, MEETINGS, I, Annual General Meeting (AGM) provides in 

(a): “The Annual General Meeting of the member of the corporation shall be held annually at 

a location selected by the ExCom. The purpose of the general meeting shall be to elect 

[Executive Committee] members . . . . The [Executive Committee] shall notify all members of 

the annual general meeting at least five weeks prior to that meeting date. . . . ” 

“47 (sic). No such 5-week notice was given to the members as the membership drive 

ended on May 24, 2022 at 6 p.m., as per their notice, and election is scheduled for June 5, 

2022…. 

“48 (sic). Plaintiffs allege that Defendants do not have authority to hold the election on 

June 5, 2002 in contravention of the Bylaws and California laws.” 

In opposition, defendants present evidence that NANC’s Executive Committee formed a 

completed Election Committee on March 8, 2021, contrary to plaintiffs’ claims. The Election 

Committee originally scheduled the election for May 23, 2021. However, due to the pandemic, it 

could not find a venue for the election. NANC had two choices: hold the election online or postpone 

the election until further notice. Determining that it lacked the resources to hold an online election, 

NANC held an emergency meeting at which its Executive Committee voted to postpone the election. 

On April 11, 2022, NANC rescheduled the election to May 29, 2022 and the election was then 

continued to June 5, 2022. NANC announced election winners on or around May 30, 2022 because all 

candidates ran unopposed and there were no objections to their seating to address on June 5, 2022. 

(See Yagya Nepal Declaration, pars. 13-17; Sitaula Decl., pars. 23-32.) 

Plaintiffs’ moving papers argued: “No five-week notice was given to the members as membership 

drive ended on May 24, 2022 at 6 pm as per [NANC’s election notice attached as Exhibit H to the 

Complaint]. (MPA ISO Ex Parte App., 6:19-22.) Plaintiffs appear to argue the earliest NANC could have 

held an election in compliance with its bylaws is 5 weeks after the membership drive closed. Plaintiffs 

cite to no provision of the bylaws that required NANC to close membership while the election 

originally scheduled for May 23, 2021 was postponed, or that required NANC to re-notice the 

election. More importantly, as noted, plaintiffs have not presented evidence as to the actual harm 
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they suffered as the result of any defect in notice.  

On reply, plaintiffs argue their failure to join NANC or NCC is not fatal, “defendants’ actions led 

plaintiffs to believe NCC was independent of NANC,” and defendants cannot show they will be 

harmed if an injunction is granted. The reply is silent regarding the challenged election, however, so it 

appears plaintiffs have abandoned the only claim on which the TRO was based.  

The Court also cannot enjoin NANC at this time for the obvious reason that it is not a party to the 

case. Even if NANC were joined the Court would find that Plaintiffs do not meet their burden to show 

they will prevail on the merits of a claim that bylaws were violated in connection with the June 5, 

2022 election.  

C. Request to Enjoin Unspecified “Detrimental” Conduct. 

Plaintiffs allege that they are entitled to an order restraining the defendants from engaging in 

conduct that is “detrimental” to NANC. (Compl., par. 65.) As with the “separate entity” claim, 

defendants were not ordered to show cause why they should not be enjoined from engaging in 

detrimental conduct. To the extent plaintiffs seek a vague prohibition against action resulting in 

“detriment,” such an injunction would not be enforceable. (See Evans v. Evans (2008) 162 Cal.App.4th 

1157, 1169 [injunction broadly prohibiting “defamatory comments” failed to establish which acts 

would result in contempt of court]; see also Korean Philadelphia Presbyterian Church v. California 

Presbytery (2000) 77 Cal.App.4th 1069, 1084 [“An injunction cannot issue in a vacuum based on the 

proponents’ fears about something that may happen in the future. It must be supported by actual 

evidence that there is a realistic prospect that the party enjoined intends to engage in the prohibited 

activity.”].) 

D. Separate Entity Claim. 

Even as plaintiffs purport to bring this action in their capacities as members of NANC, they seek a 

judicial determination that NANC must disgorge money and property to separate entity NCC. Plaintiffs 

claims they will be harmed “unless and until Defendants’ wrongful conduct in holding the funds and 

property is enjoined and restrained by order of this court.” (Compl., pars. 3, 17, 53.)  

The Court does not address plaintiffs’ “separate entity” claim at any length or defendants’ 

response that NCC is a subcommittee of NANC. Even if plaintiffs could show a likelihood of prevailing 

on this claim, they would not be entitled to a preliminary injunction.  

First, plaintiffs did not request, and the Court did not issue, an order to show cause why 

defendants should not be required to return property to NCC. Second, plaintiffs have not met the 

heightened standard for a mandatory injunction. Third, clearly, the Court cannot enjoin a non-party 

such as NANC. 

E. Relative Interim Harm of the Parties. 

The relative interim harm to the parties from issuance or non-issuance of the injunction would 
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favor NANC in this case. 

F. Misjoinder/Other Procedural Arguments. 

The Court has concluded that Plaintiffs do not meet their burden of showing all elements 

necessary to support issuance of a preliminary injunction. (O'Connell v. Super. Ct. (2006) 141 

Cal.App.4th 1452, 1481.) Therefore, the Court does not address defendants’ additional procedural 

arguments (which are the subject of a pending demurrer). 

IV. Order.  

Plaintiffs’ request for preliminary injunction is denied. The TRO issued on June 1, 2022 is 

hereby dissolved.  

 
 

    
4. 9:00 AM CASE NUMBER:  MSC17-00404 
CASE NAME:  PATEL VS SIROTT 
 HEARING IN RE:  BRIEFING PURSUANT TO APPELLATE COURT ORDER 
*TENTATIVE RULING:* 
 
Demurrer to the Second through Fifth Causes of Action is sustained with leave to amend. 
 
Background Facts 
 Plaintiff Dr. Bimal Patel and Defendant Dr. Matthew Sirott are medical doctors and the 
managers of 400 Taylor Holdings LLC.  In 2007, Bimal Patel and Matthew Sirott formed 400 Taylor 
Holdings LLC by adopting a preliminary Operating Agreement, which provided they each held a 50% 
membership interest.  In 2008, a Restated and Final Operating Agreement was adopted, vesting 
Patel’s 50% interest in Taylor 400 LLC entirely in EBO Properties North LLC (EBO).  EBO is owned 50% 
by Patel and 50% by Dr. John Ganey.  Sirott and Robles owned the other 50% of 400 Taylor LLC.   In 
2009, Sirott transferred his 25% interest to himself and wife Arlene Sirott as trustees for their family 
trust.   
 
 There had been a vacant suite at the Subject Property since the inception of 400 Taylor, LLC in 
March of 2007.  On October 30, 2016, Dr. Patel, on behalf of East Bay Medical Oncology Medical 
Associates, Inc. (EBMOH) dba Epic Care presented 400 Taylor, LLC with a proposal for Epic Care to 
lease the vacant space. Epic Care is Dr. Patel’s and his partners’ oncology practice and it is an existing 
tenant at the Subject Property.  Epic proposed to use the space to provide a new cancer treatment, 
CyberKnife.  Dr. Sirott refused to entertain the proposal over concerns it would disadvantage another 
tenant in the building, California Radiation Treatment Center, LLC (CRTC). CRTC is jointly owned by Dr. 
Patel and Dr. Sirott.     
 
 Until September 2019, 400 Taylor LLC was the sole owner of a medical office building located 
at 400 Taylor in Pleasant Hill. After the Second Amended Complaint was filed, the Subject Property 
was sold in September 2019 to a third party.  Prior to the sale, on June 7, 2019, the parties adopted a 
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“Distribution Agreement 400 Taylor Holdings, LLC.  It transferred the building from Taylor, LLC to the 
Sirotts, Robles, Patel and Ganey, each with 25% ownership.   On the same date, EBO adopted “EBO 
Distribution Agreement.” Under this agreement, EBO transferred its interest in 400 Taylor to Dr. Patel 
(50%) and Dr. Ganey (50%) as individuals.    
  
Demurrer 
 Defendants demurred to the Second (Breach of Contract), Third (Breach of Fiduciary Duty), 
Fourth (Breach of Covenant of Good Faith and Fair Dealing, and Fifth (Gross Negligence) Causes of 
Action the ground neither EBO Properties North LLC nor Dr. Patel have standing to pursue these 
derivative claims.   
 
 Defendants argued Plaintiffs lacked standing to pursue this action, pursuant to the 
requirements of Corporations Code § 17709.02.  Defendants argued Plaintiff EBO was no longer a 
member of Taylor LLC and therefore it lacked standing to bring the derivative action.  Defendants 
argued Patel lacked standing because he was not “a member of record, or beneficiary” of 400 Taylor 
LLC “at the time of the transaction or any part of the transaction” complained of.   
 
 Defendants argued that under the continuous ownership rule, EBO lost its standing to pursue 
the Second through Fifth Causes of Action, when it disposed of its entire membership interests in 
Taylor.  The 2nd – 5th Causes of Action are all claims brought on behalf of Taylor.  Since EBO gave up 
its membership interest, EBO no longer had a financial interest in any recovery pursued.    
 
 Under the contemporaneous ownership rule, Dr. Patel lacked standing because he had no 
membership interest in Taylor at the time of Defendant Sirott’s alleged wrongdoing. Patel was 
member from the formation of Taylor, LLC in 2008 to 2009, but then Patel transferred his entire 
interest to EBO under Restated and Final Operating Agreement. 
 
 On September 16, 2021, the trial court overruled the demurrer to the Sixth Cause of Action 
and continued the hearing on the remaining cause of action to allow Plaintiffs to bring a motion on 
standing. Plaintiffs’ motion on standing pursuant to Corp. Code § 17709.02 was brought on November 
24, 2021.  The Court, finding Plaintiffs EBO had standing to bring the derivative actions, overruled the 
demurrer to the Second through Fifth Causes of Action in the Third Amended Complaint. 
 
 On December 1, 2021, Defendants filed a writ petition to compel the superior court (1) to set 
aside its orders overruling their demurrer to EBO’s derivative claims and granting EBO’s motion for 
leave to maintain derivative claims and (2) to dismiss EBO’s derivative claims for lack of standing.  
 
 In the appellate opinion, the appellate court acknowledged the trial court’s conclusion that 
the gravamen of the harm alleged in the derivative claims was to 400 Taylor LLC, not to Patel or 
Ganey, individually, and that Plaintiffs had not challenged that ruling in its writ.  The appellate court 
found that Corp. Code section 17709.02 requires a party to have both contemporaneous and 
continuous membership in a limited liability company to have standing to bring derivative claims, and 
the statute confers discretion on a court to excuse only the former requirement.  (Grosset v. 
Wenaas (2008) 42 Cal.4th 1100, 1109-1111, 1119.)  It found that EBO did not meet the continuous 
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membership requirement because it relinquished its membership interest in Taylor LLC in 2019.  The 
court concluded EBO lacked standing to pursue the derivative claims against Taylor LLC after it 
voluntarily relinquished its interest in Taylor LLC.   
 
   The appellate court determined the trial court had erred.   The trial court had no discretion 
to permit the action because section 17709.02(a)(1) does not include the discretion to confer 
standing on a plaintiff who is not a member.  The court’s discretion extends to current members of 
the LLC, not to plaintiffs who are no longer members.  
 
 The appellate court, however, recognized that that “equitable considerations may warrant an 
exception to the continuous ownership requirement if [a] merger itself is used to wrongfully deprive 
[a] plaintiff of standing, or if the merger is merely a reorganization that does not affect the plaintiff’s 
ownership interest.” (Grosset, supra, 42 Cal.4th at p. 1119.)  The appellate left it to the trial court to 
determine if leave to amend should be granted.    
 
 The parties submitted further briefing for the Court to determine if leave to amend should be 
granted. 
 
Sirott’s Supplemental Briefing 
 In the Supplemental brief, Defendants point out that EBO and Patel admitted in the Third 
Amended Complaint that EBO no longer owned a membership interest in Taylor. (TAC, ¶¶ 4, 49, 51.) 
The parties adopted the “Distribution Agreement 400 Taylor Holdings, LLC” transferring ownership of 
the building from Taylor LLC to the Sirotts, Robles, Patel, and Ganey as tenants in common, each 
owning 25% of the building.  The Distribution Agreement did not dissolve 400 Taylor LLC.    
 
 On the same date, EBO, Patel, and Ganey adopted a separate “EBO Distribution   
Agreement.”  The agreement removed EBO as a member of Taylor, providing: “EBO hereby 
distributes its interest in the Company to Bimal [Patel] and Tim [Ganey], in the shares reflected 
immediately below: [¶] Bimal 50% [¶] Tim 50% [¶] …” Under this agreement, EBO retained no 
economic interest, no right to vote on or participate in management, and no right to information 
about Taylor’s business and affairs.  The EBO Distribution Agreements said nothing about transferring 
ownership or control of any derivative claims Taylor may have possessed.   
 
 Defendants argue the writ of mandate and Judge Austin’s previous orders dismissing 
Plaintiffs’ individual damage claims establish Plaintiffs’ claims are derivative because they turn on the 
theory that Sirott damaged Taylor by causing it to lose rental income and impairing the value of its 
office building. As such, the law of the case establishes that Plaintiffs cannot pursue individual claims 
for the alleged damage to Taylor. (See Kowis v. Howard (1992) 3 Cal.4th 888, 894.) [writ decided by 
written opinion establishes law of the case].)  
 
 Defendants argue the demurrer should be sustained without leave to amend because EBO 
cannot show equitable considerations warranting any exception to the continuous ownership 
requirement.  EBO cannot show that it was fraudulently deprived of its interest in 400 Taylor LLC. EBO 
voluntarily gave up its membership interest in Taylor, after “a sufficient opportunity to seek legal 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  08/04/2022 

 

 

 

 

advice” about the agreement.   
 
 Defendants argue the California Supreme Court explained in Grosset v. Wenaas (2008) 42 
Cal.4th 1100, 1118, that “equitable considerations have prompted courts to disregard a loss of 
shareholder status when the merger itself is the subject of a claim of fraud.”  That is,  where “a 
plaintiff who loses stock in a corporation as a result of a merger may nonetheless possess standing to 
pursue a derivative action: (1) where the merger itself is the subject of a claim of fraud, perpetrated 
merely to deprive shareholders of the standing to bring a derivative action; or (2) where the merger is 
in reality merely a reorganization that does not affect the plaintiff's ownership in the business 
enterprise.”(Grosset v. Wenaas (2008) 42 Cal.4th 1100, 1110.)   Defendants argue Plaintiffs have 
failed to show how they can meet this standard. Plaintiffs have not even attempted to show that EBO 
was fraudulently deprived of its membership interest in Taylor.  
 
 Defendants argue the “No Prejudice Agreement” cannot save EBO’s lost standing. First, 
“Subject matter jurisdiction… cannot be conferred by waiver, consent, or estoppel.” 
(Sullivan v. Delta Air Lines, Inc. (1997) 15 Cal.4th 288, 307, fn. 9.)  Secondly, 400 Taylor LLC never 
agreed to transfer ownership of the pending derivative claims to EBO.  Finally, Defendants argue the 
No Prejudice Agreement did not apply to any change in the 400 Taylor LLC’s membership.  It only 
applied to the Property owned by the membership.  It does not refer to the EBO Distribution 
Agreement. 
 
Patel’s Supplemental Brief 
  Plaintiffs request leave to amend to be liberally granted.  Plaintiffs argue that Defendants 
challenged EBO’s standing as a derivative plaintiff after one of Defendants’ attorneys demanded that 
the distribution of 400 Taylor LLC’s property be made so that the parties could entered into a tenancy 
in common and could take advantage of a 1031 Exchange when the property was sold. Plaintiffs 
maintained the parties entered into the No Prejudice Agreement before EBO distributed its 50% of 
400 Taylor LLC to Dr. Patel and Dr. Ganey. In the No Prejudice Agreement, the parties specifically 
agreed that the execution of any agreements relating to the conveyance of the Subject Property 
would "not prejudice any Party with respect to any claims or defenses such Party may have (or claim 
to have) in conjunction with the Action ...’  
 
 Plaintiffs contend that they can amend their complaint to allege facts demonstrating an 
equitable exception to Grosset’s continuing ownership requirement for EBO.  Plaintiffs argue that 
Defendants breached the No Prejudice Agreement which can serve as an equitable exception.  
Plaintiffs also seek to amend the complaint to allege additional facts that would allow Dr. Patel and 
Dr. Ganey, “by way of their contemporaneous and continuous beneficial and actual interest in 400 
Taylor LLC, to be the derivative plaintiffs.”  Plaintiffs argue that Patel and Dr. Ganey have had a 
beneficial interest in 400 Taylor LLC since 2008 and have been involved in this action from the 
beginning by way of their 50-50% interest in EBO, and now Patel and Ganey are current members of 
400 Taylor LLC, since 2019.  Plaintiffs argue that Patel and Ganey meet the “contemporaneous” and 
“continuous” requirements. 
 
   Plaintiffs point out that the Court of Appeal specifically stated that it did not express an 
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opinion on whether Plaintiffs could amend their complaint to allege an equitable exception to the 
continuous requirement for EBO.   “Generally it is an abuse of discretion to sustain a demurrer 
without leave to amend if there is any reasonable possibility that the defect can be cured by 
amendment.” (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.) 
 
 Plaintiffs argue there is no prejudice in allowing leave to amend. 
 
 Sirott’s Reply  
 Defendants argue the only question remitted to this Court is whether Plaintiffs can carry their 
burden of showing they can allege facts showing any equitable consideration that may warrant an 
exception to the continuous ownership requirement.  In other words, Defendants contend Plaintiffs 
can obtain leave to amend only if their new complaint “allege[s] that defendants engaged in … 
wrongdoing involving EBO’s distribution of its interest in Taylor LLC to Patel and Ganey.” Defendants 
argue that Plaintiffs have not met that burden.  Plaintiffs cannot plead “cognizable evidence that 
defendants engineered the EBO distribution agreement to gain a wrongful advantage in this case.”  
Thus, they cannot establish any equitable exception to the continuous membership requirement. 
Therefore, Plaintiffs have not met their burden of proving that the defect can be cured by 
amendment.  (Shaeffer v. Califia Farms, LLC (2020) 44 Cal.App.5th 1125, 1134.)   
 Defendants argue that Plaintiffs’ opening brief refuses to recognize the Sirott decision as 
binding on this Court, arguing instead that the Court of Appeal “over-looked” part of Judge Austin’s 
order and failed to recognize the equitable issues as Judge Austin had.”  Plaintiffs argued in their 
opening brief that Defendants’ alleged breach of the “No Prejudice Agreement” show inequity that 
may be considered in continuous ownership analysis.   Defendants point out that the Court of Appeal 
directly rejected Plaintiffs’ argument based on the “No Prejudice Agreement.” The Court of Appeal 
stated, “The no prejudice agreement cannot bear the weight plaintiffs place upon it. Even if we were 
to assume that defendants breached the agreement by raising the question of standing, plaintiffs 
have failed to establish the required elements for equitable estoppel, which turn on the parties’ 
knowledge and intent.”  (Sirott Decision, pp. 13-14.)  
 
 Secondly, Defendants argue that Plaintiff cannot allege fraud in EBO’s distribution of its 
interest in Taylor LLC to Patel and Ganey.  Fraud could not be established when there was “no 
allegation that defendant made any affirmative misrepresentation” to the plaintiffs or their counsel. 
Plaintiffs cannot establish fraud by alleging that Defendants’ attorneys “knowingly enticed” EBO to 
relinquish its Taylor membership interest to Patel and Ganey.  Plaintiffs cannot allege any relationship 
with Defendants or Defendants’ counsel establishing a duty to advise about the legal consequences of 
Plaintiff’s own contract.  Plaintiffs relied on their own attorneys in the transaction.  
 
 Next, Defendants argue that Patel and Ganey’s efforts to replace EBO as a derivative plaintiff 
should be rejected.  Defendants maintain Patel and Ganey were not “beneficiaries” at the time of the 
alleged wrongdoing. Defendants argues that California recognizes beneficiary owners in three 
situations: (1) “A beneficial owner holds shares indirectly, through a bank or broker-dealer.” 
(Ramirez v. Gilead Sciences, Inc. (2021) 66 Cal.App.5th 218, 221, fn. 2.); (2) The beneficiary of a trust. 
(See Pearce v. Superior Court (1983) 149 Cal.App.3d 1058, 106-1068.); and (3) a joint venture. 
“Securities held by a partnership or joint venture shall be considered to be owned beneficially by each 
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of its partners or joint venturers.  (Pearce v. Superior Court (1983) 149 Cal.App.3d 1058, 1063.) 
 
 Defendants argue that Patel and Ganey fall into none of these recognized categories because 
they held no direct owners’ interest in EBO’s assets.  Furthermore, Defendants argue Patel and 
Ganey’s efforts to reinstate derivative claims or plead individual claims are barred by Judge Austin’s 
prior orders, which this Court lacks jurisdiction to reconsider. 
 
Plaintiffs’ Reply  
 Plaintiffs maintain they can amend their complaint to account for the writ decision by the 
Court of Appeal.  Plaintiffs argue there are equitable reason why EBO should be allowed to continue 
as derivative plaintiff.  Plaintiffs argue the No Prejudice Agreement and the breach thereof can serve 
as an equitable exception to the continuous requirement.  Plaintiffs argue the holding in Haro v. 
Ibarra (2009) 180 Cal.App.4th 823, did not limit the equitable considerations to fraud. In Haro, the   
court stated: “Appellants have alleged equitable considerations that warrant an exception to the 
continuous ownership requirement, such as the allegations in the SAC that other shareholders were 
not required to pay the assessment and yet did not have their shares forfeited.” 
(Haro v. Ibarra (2009) 180 Cal.App.4th 823, 837.) 
 
 Here, Plaintiffs argue they have demonstrated how Patel, Ganey, and EBO were led into the 
No Prejudice Agreement by Sirott and his attorneys. 
 
 Alternatively, Plaintiffs should be allowed to amend to plead facts showing Patel and Ganey 
were beneficial members of 400 Taylor since 2008 and at the time of the alleged wrongdoing Patel 
and Ganey have been actual members of Taylor LLC since 2019. Plaintiffs argue that the transfer of 
50% interest in 400 Taylor between EBO and Dr. Patel and Dr. Ganey was simply a “reorganization” of 
interests that did not affect Patel and Ganey’s interest in 400 Taylor LLC.  Therefore, Plaintiffs argue 
they can plead facts to satisfy both the “contemporaneous” and “continuing” requirement of Corp. 
Code § 17709.02.   
 
 Plaintiffs also seek to clarify the damages claims and add a claim for breach of the No 
Prejudice Agreement. Plaintiffs further argue that the proposed Fourth Amended Complaint is proper. 
 
Court’s Ruling 
 The sole issue before the Court is whether Defendants should be permitted leave to amend 
following the Court of Appeal’s writ ordering the Court to sustain the demurrer to the Third Amended 
Complaint. “Generally it is an abuse of discretion to sustain a demurrer without leave to amend if 
there is any reasonable possibility that the defect can be cured by amendment. [Citation.]  However…  
 [p]laintiff must show in what manner he can amend his complaint and how that amendment will 
change the legal effect of his pleading.” (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349.) So, the 
Court must determine if Plaintiffs have demonstrated they can amend the complaint to cure the 
defects-- EBO’s standing as a derivative plaintiff. 
 
 “Because a derivative claim does not belong to the stockholder asserting it, standing to 
maintain such a claim is justified only by the stockholder relationship and the indirect benefits made 
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possible thereby, which furnish the stockholder with an interest and incentive to seek redress for 
injury to the corporation.”  (Grosset v. Wenaas (2008) 42 Cal.4th 1100, 1114.) It is undisputed that 
EBO transferred its interest in 400 Taylor LLC in 2019.  In order for Plaintiff EBO to demonstrate 
standing, it must allege facts showing an exception to continuous ownership requirement based on 
equitable considerations.  The Court of Appeal in the Sirott Decision stated:  
 

The equitable considerations contemplated in Grosset and Haro involved a plaintiff’s 
being wrongfully deprived of, or not actually losing, its interest in the corporation. 
(See Grosset, supra, 42 Cal.4th at p. 1119; Haro v. Ibarra, supra, 180 Cal.App.4th at p. 
826.) Here, however, the complaint does not allege that defendants engaged in any 
wrongdoing involving EBO’s distribution of its interest in Taylor LLC to Patel and 
Ganey. Although plaintiffs raised equitable issues in both their motion for standing 
and their briefing in this writ proceeding, none of their concerns are sufficiently 
established on this record to warrant an exception to the continuous membership 
requirement under Grosset. We express no opinion on whether plaintiffs may be able 
to amend the complaint to allege such an exception, however, and the trial court 
shall determine in the first instance whether to dismiss EBO’s derivative claims with 
or without prejudice. 

 
Sirott v. The Superior Court Of Contra Costa County, A164037, p. 22. 
 
 Here, Plaintiffs have argued there may have been some wrongdoing on the part of 
Defendants in inducing and breaching the No Prejudice Agreement, which led them to the 
Distribution Agreement transferring 400 Taylor’s interest in the building. Although Plaintiffs have not 
alleged fraud on the part of Defendants, the equitable considerations are not limited to fraud only as 
demonstrated by Haro.   The Court will permit Plaintiffs leave to amend to attempt to allege standing 
by EBO only. 
 
 “It is the rule that when a trial court sustains a demurrer with leave to amend, the scope of 
the grant of leave is ordinarily a limited one. It gives the pleader an opportunity to cure the defects in 
the particular causes of action to which the demurrer was sustained, but that is all.” [Citation.]  
(Community Water Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 
Cal.App.4th 1317, 1329.)  “The plaintiff may not amend the complaint to add a new cause of action 
without having obtained permission to do so, unless the new cause of action is within the scope of 
the order granting leave to amend.”  (Community Water Coalition v. Santa Cruz County Local Agency 
Formation Com. (2011) 200 Cal.App.4th 1317, 1329.)    
  
Plaintiffs’ Request for Judicial Notice 
 Plaintiffs request the Court to take judicial notice of Exhibits 1-14.  The request is unopposed.  
The Court takes judicial notice of Exhibits 1, 2, 4, 7, 10, 13, and 14 (Court Orders.)  For the remaining 
exhibits, the Court takes judicial notice of the existence of these documents, but not the truth of 
matters asserted therein. 
 
Defendants’ Objection to Evidence 
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1. Objection No. 1: Patel Declaration, ¶ 13—sustained as to legal conclusion on damages to the 
400 Taylor and its members. 

2. Objection No. 2: Patel Declaration, ¶ 14—overruled. 
3. Objection No. 3: Patel Declaration, ¶ 16—overruled. 
4. Objection No. 4: Patel Declaration, ¶ 17—sustained.  Legal conclusion. 
5. Objection No. 5: Bowles Declaration, ¶ 4—overruled. 
6. Objection No. 6: Bowles Declaration, ¶ 5—sustained.  Parol evidence rule. 
7. Objection No. 7: Bowles Declaration, ¶ 6—overruled. 
8. Objection No. 8: Bowles Declaration, ¶ 7—overruled. 
9. Objection No. 9: Bowles Declaration, ¶ 8—overruled. 
10. Objection No. 10: Bowles Declaration, ¶ 9-sustained.  Legal conclusion. 

 
 

 

    
5. 9:00 AM CASE NUMBER:  MSC17-01645 
CASE NAME:  KRABER VS. PEYVAN 
 HEARING ON SUMMARY MOTION  ON CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
The hearing is continued to August 25, 2022, at 9:00 a.m. in Department 36.  

 
 

     
6. 9:00 AM CASE NUMBER:  MSC17-01944 
CASE NAME:  JANSON VS SAFEWAY 
 *HEARING ON MOTION IN RE:  CONFIRM DISCOVERY IS OPEN 
*TENTATIVE RULING:* 
 
Plaintiff has filed a motion to confirm that discovery is open, or, in the alternative, to reopen 
discovery.  This matter was originally set for trial on June 15, 2020 and continued by written 
stipulation which was filed on May 8, 2020.  The trial was eventually reset for trial on January 25, 
2021 and continued by counsel’s written stipulation to June 14, 2021. The trial was again reset for 
February 2022 and the parties continued the trial and extended the discovery deadlines by written 
stipulation.  The trial was reset for May 2, 2022.  On April 27, the parties filed an additional stipulation 
to continue the trial to September 26, 2022.  Defense counsel specifically agreed to waive any 
objection to the CCP section 583.310 for the action.  There was no mention of an extension of 
discovery deadlines. 
 
The California Code of Civil Procedure section 2024.020 requires that discovery be completed 30 days 
before the date initially set for trial.  Therefore, fact discovery closed on April 4, 2022.  For a number 
of reasons, the trial was continued to September 26, 2022.   “A continuance or postponement of the 
trial date does not operate to reopen discovery proceedings.”  CCP §2024.020(b).  The parties agreed 
to continue the trial and a stipulation was filed with the court after hearing.   Although there was 
informal correspondence between counsel regarding some uncompleted discovery (based on medical 
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unavailability), it appears as though there was not a meeting of the minds, nor a stipulation filed with 
the court extending the discovery cut-off. Therefore, the court does not find that discovery is still 
open.  Plaintiff also asserts in the alternative that the Court should reopen discovery.  After careful 
consideration of all information provided to the Court, the Court does not find good cause to reopen 
discovery.  The motion is denied. 

 
 

     
7. 9:00 AM CASE NUMBER:  MSC17-01944 
CASE NAME:  JANSON VS SAFEWAY 
 *HEARING ON MOTION IN RE:  TO QUASH SUBPOENAS 
*TENTATIVE RULING:* 
 
Based on the ruling above, the motion to quash subpoenas is granted. 

 
 

     
8. 9:00 AM CASE NUMBER:  MSC19-00523 
CASE NAME:  NAJAFI VS THE VIKING CORP 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
On the Court's motion, the hearing is continued to 9:00 a.m. on August 11, 2022. 
 

 

     
9. 9:00 AM CASE NUMBER:  MSC21-00514 
CASE NAME:  VERONICA MARTINEZ  VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  COMPEL T-MOBILE TO PRODUCE RECORDS 
*TENTATIVE RULING:* 
 
The unopposed motion to compel T-mobile to produce records is granted. 
 

 

     
10. 9:00 AM CASE NUMBER:  MSC21-00724 
CASE NAME:  ALVAREZ VS CITY OF RICHMOND 
 *HEARING ON MOTION IN RE:  BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Counsel Adina Ostoia’s motion to be relieved as counsel is granted. 
 

 

     
11. 9:00 AM CASE NUMBER:  MSC21-01664 
CASE NAME:  DUGGAN VS BDM ASSOCIATION 
 HEARING ON DEMURRER TO:  ANSWER TO THE FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  08/04/2022 

 

 

 

 

 
The Court has not received an opposition to the Demurrer and, therefore, continues this matter to  
September 15, 2022 at 9:00 a.m.  Plaintiff’s counsel is ordered to file their opposition memorandum 
of points and authorities by August 29, 2022.  Should Defendants wish to respond, the reply is due 
September 5, 2022.  Should Plaintiffs need more time to file their opposition, they are ordered to 
come in ex parte for such a request. 
 

 

     
12. 9:00 AM CASE NUMBER:  MSC21-02208 
CASE NAME:  STUTEVILLE VS SHIELDS NURSING CTR 
 *HEARING ON MOTION IN RE:  RELIEF FROM WAIVER OF OBJECTIONS 
*TENTATIVE RULING:* 
 
Continued by this Court to August 12, 2022 at 9:00 a.m. in Department 57. 
 

 

     
13. 9:00 AM CASE NUMBER:  MSC22-00173 
CASE NAME:  KAREN WAUGH VS LYN L KAMPFEN 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Vacated.  An amended complaint was filed on July 25, 2022. 
 

 

     
14. 9:00 AM CASE NUMBER:  MSC22-00324 
CASE NAME:  TRAINA VS LEWIS ET AL. 
 *HEARING ON MOTION IN RE:  FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
*TENTATIVE RULING:* 
 
The motion for good faith settlement has attached an inadequate proof of service.  The proof of 
service must include all parties to the lawsuit.  This matter is continued to September 29, 2022 at 9:00 
for service on all named defendants and to allow time for an opposition (if any) to be filed. 
 

 

    
15. 9:00 AM CASE NUMBER:  MSC22-00324 
CASE NAME:  TRAINA VS LEWIS ET AL. 
 HEARING ON DEMURRER TO:   
*TENTATIVE RULING:* 
 
The unopposed demurrer is granted with leave to amend for the reasons stated in the moving 
papers.  Should Plaintiff choose to file an Amended Complaint, it must be filed by September 19, 
2022. 
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16. 9:00 AM CASE NUMBER:  MSC22-00553 
CASE NAME:  CHRIS PAVANA VS ANM SALES INC 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendants ANM Sales, Inc. and Alex Lowry’s (“Defendants”) Demurrer to Plaintiff 

Chris Pavana’s (“Plaintiff”) Verified Complaint. For the following reasons, Defendants’ Demurrer is 

sustained in part and overruled in part. Plaintiff is granted leave to amend as outlined below. 

Issues to be Ruled Upon 

The Court’s earlier ruling required the Parties to properly meet and confer as required by California 

Code of Civil Procedure (“CCP”) §430.41(a).) The Parties appear to have taken that order to heart, and 

extensively met and conferred on the numerous issues originally raised in Defendants’ demurrer. 

Accordingly, the Parties were able to agree on a number of issues and considerably limit the scope of 

the demurrer.  

As a result of the meet and confer, the Parties agreed to remove the following issues that were 

originally briefed: quantum meruit, promissory estoppel, accounting, declaratory relief, statute of 

frauds, intentional interference with prospective economic advantage, and intentional interference 

with contractual relations. The Parties ask that the Court still address the following issues: statute of 

limitations, implied-in-fact contract, implied covenant of good faith and fair dealing, each of the 

causes of action relating to fraud, unjust enrichment, conversion, alter ego, unfair business practices 

(“UCL” claim), and conspiracy. There is no specific mention of the oral contract claim or negligent 

misrepresentation claim. As they are not identified, the Court will rule upon those issues.  

The Court appreciates the Parties efforts in working to whittle down the issues.   

Overview of Complaint 

Plaintiff alleges that he worked for Defendants Alex Lowry and ANM Sales, Inc. dba Elite Motor Cars 

(“Elite”) from approximately April 2014 through early to mid-2019. When Plaintiff started, he had an 

oral agreement that he would receive 10% of Elite’s gross profits to be calculated monthly. In 

addition, the business would reinvest a portion of the profits, including Plaintiff’s share, back into the 

business in order to help it grow. During the time Plaintiff worked for Defendants, the business grew. 

Plaintiff claims he was never paid his full share of the profits, but only drew a portion of the amounts 

due on a monthly basis. In December 2017, Elite hired a new general manager to assist Plaintiff in his 

duties. 

Plaintiff alleges a rift formed at that time, and Defendants began to push him out of the business. In 

January 2019, Plaintiff was told to take an extended paid leave. Plaintiff therein demanded an 

updated distribution of his profit share. In May of 2019, Plaintiff provided a written demand to 

Defendant. Thereafter, in June 2019, the Parties executed a tolling agreement as they continued to 

try and resolve their issues. This lawsuit followed, being filed on March 23, 2022 alleging 17 separate 
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causes of action.  

Standard on Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) The Court treats the demurrer as 
admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 
of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 
459.) 

The Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 

contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 

161 Cal.App.4th 242, 247.) A demurrer lies only for defects appearing on the face of the complaint or 

from matters of which the court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.) The allegations in the complaint must be construed “liberally in favor of 

the pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.) 

“A demurrer for uncertainty is strictly construed, even where a complaint is in some respects 

uncertain, because ambiguities can be clarified under modern discovery procedures.” (Khoury v. 

Maly’s of California (1993) 14 Cal.App.4th 612, 616.) 

Statute of Limitations  

“The defense of statute of limitations may be asserted by general demurrer if the complaint shows on 

its face that the statute bars the action.” (E-Fab, Inc. v. Accountants, Inc. (2007) 153 Cal.App.4th 1308, 

1315, citation omitted.) “There is an important qualification, however: ‘In order for the bar of the 

statute of limitations to be raised by demurrer, the defect must clearly and affirmatively appear on 

the face of the complaint; it is not enough that the complaint shows merely that the action may be 

barred.’” (Id. at 1315-16, quoting McMahon v. Republic Van & Storage Co., Inc. (1963) 59 Cal.2d 871, 

874.) “The ultimate question for review is whether the complaint showed on its fact that the action 

was barred by a statute of limitations, for only then may a general demurrer be sustained and a 

judgment of dismissal be entered thereon.’” (Id. at 1316 quoting Moseley v. Abrams (1985) 170 

Cal.App.3d 355, 358.)  

Each of Plaintiff’s claims, except the UCL claim, is governed by either a two-year or three-year statute 

of limitations. (See e.g. contract claims not founded upon an instrument of writing – two years (CCP 

338(d); good faith and fair dealing – two years (Eisenberg v. Insurance Co. of N. Am. (1987) 815 F.2d 

1285, 1292); conversion – three years (Pearce v. Briggs (2021) 68 Cal.App.5th 466); fraud and 

intentional misrepresentation – three years (CCP §338(d).]. (Ivanoff v. Bank of America, N.A. (2017) 9 

Cal.App.5th 719, 734).) The UCL claim is governed by a four-year statute of limitations. (Cansino v. 

Bank of America (2014) 224 Cal.App.4th 1462, 1475, citing Cal. Bus. & Prof. Code §17208.) 

Defendants maintain that Plaintiff quit working for Elite on January 11, 2019 and that the Complaint 

“wholly stems from an alleged breach of an oral and/or implied contract, which has a two-year 

statute of limitations.” (Motion at 4:3-4.) As such, Defendants maintain that all of Plaintiff’s claims 
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needed to be brought within 731 days of January 11, 2019 – adding any time that the Parties’ tolling 

agreement was in effect. (Motion at 4:3-10.) 

As noted above, a number of Plaintiff’s claims are governed by a statute of limitations longer than 

two-years. Since the two-year statute of limitations is the shortest, the Court will begin its review with 

that timeframe in mind to determine if those claims are barred. If those claims are not barred, then 

the claims with longer statutes of limitations will also not be barred. 

For claims with a two-year statute of limitations, Plaintiff must file his complaint within 731 days of 

when the causes of action accrued. (As the time-period at issue includes 2020, which is a leap-year, 

an additional day is included in the calculation.) This time will be extended by any tolling agreements 

and/or applicable law.  

The Parties executed a tolling agreement “to toll any applicable statute of limitations” from June 25, 

2019 through May 20, 2020. (¶41.) During this time period, Emergency Rule 9 was enacted, tolling the 

statute of limitations for civil causes of action that exceed 180 days from April 6, 2020, until October 

1, 2020. Thus, for purposes of the calculation of when the statute of limitations ran in this matter, the 

time from June 25, 2019 (when the Parties’ tolling agreement commenced) until October 1, 2020 

(when Emergency Rule 9’s tolling ended) does not count.  

Plaintiff filed his Verified Complaint on March 23, 2022. From October 2, 2020 until March 23, 2022 is 

a span of 537 days. This leaves 194 days in the two-year timeframe. 194 days prior to June 25, 2019 

(when the Parties’ tolling agreement went into effect) is December 13, 2018. Thus, any cause of 

action with a two-year statute of limitations that accrued prior to December 13, 2018 would be 

barred by the statute of limitations. 

 “A statute of limitations starts to run upon the accrual of a cause of action.” (Seelenfreund v. Terminix 

of Northern Cal. (1978) 84 Cal.App.3d 133, 136.) “A cause of action accrues ‘upon the occurrence of 

the last element essential to the cause of action.’” (Ibid. quoting Neel v. Magana, Olney, Levy, 

Cathcart & Gelfand (1971) 6 Cal.3d 176, 187.) Typically, for a contract based claim the statute of 

limitations will begin to run upon the breach. (Ibid.)  

Defendants claim that Plaintiff’s causes of action accrued at least as of January 11, 2019, the date 

when Defendants claim Plaintiff quit. (Motion at 4:3-10.) The Complaint, however, does not allege 

that Plaintiff quit on that date. Instead, the Complaint states that in January 2019 Defendant Lowry 

demanded Plaintiff “take a couple of paid months away from ELITE to refresh their working 

relationship and resolve their issues,” and that Defendant Lowry promised updated accounts and 

distribution of Plaintiff’s profit share. (¶37.) Plaintiff continued to received his monthly distributions 

and pay through April 20, 2019 – when Plaintiff returned from his leave and requested to come back 

to work. (¶38.)  

At that time, Plaintiff again requested a full accounting, and Defendant Lowry “promised to complete 

the accounting and taxes as required” and asked Plaintiff to “wait until such time for his distribution 

of the accumulated profit-share through that time period.” (¶38.) In late April 2019, the Parties met, 
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along with counsel for Defendants, and Defendant attempted to have Plaintiff agree to “substantially 

different terms of their Agreement and accept a much lower percentage and distribution than was 

agreed upon….” (¶39.) At that time, Defendant Lowry “declared that he did not want [Plaintiff] to 

return to ELITE and would not pay [Plaintiff] his full profit share regardless of the available accounting 

records…” (Ibid.) Defendant Lowry also “refused to honor [Plaintiff’s] good faith offer to resolve their 

internal executive issues and continue with the agreement.” (Ibid.) 

Thus, in “late April 2019,” there was a clear breach of the alleged oral contract, starting the clock 

running on the statute of limitations. As noted above, the cut-off date for the two-year statute of 

limitations would be any claim that accrued prior to December 13, 2018. As the Court finds that the 

breach occurred no earlier than “late April 2019,” all of the contract-based claims survive. As those 

claims have the shortest statute of limitations, all of the other causes of action survive as well. 

Emergency Rule 9 

Defendants claim that Plaintiff somehow “waived any of the protections under Emergency Rule 9.” 

(Motion at 4:15-16.) Defendants’ argument is unavailing, as it is based on a letter allegedly sent by 

Plaintiff’s counsel in April 2020. (Timpson Decl. ¶5, Ex. C.) This evidence is not before the Court on a 

demurrer, which is limited to defects appearing on the face of the complaint or from matters of which 

the court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 

318.) The April 2020 letter is not reference in the Complaint, nor does Defendant attempt to have the 

Court take judicial notice thereof – likely, because it is not the type of document that the Court could 

or would take judicial notice of. (1941) Cal. Evid. Code §§451, 452.)  

In addition, it is worth noting that the letter states that it “serves as a 30-day Notice of Claimant’s 

withdrawal from the Tolling Agreement (effective date June 25, 2019) as of the date of this letter.” It 

does not in any way reference Emergency Rule 9, or state that Plaintiff is waiving any protections 

thereunder.  

Individual Causes of Action  

The Court will just address the causes of action as outlined above, based on the Parties meet and 

confer.  

Oral Contract  

“To prevail on a breach of contract cause of action, [plaintiff] must establish (1) a contract; (2) its 

performance or excuse for nonperformance; (3) breach; and (4) damages.” (Stockton Mortgage, Inc. 

v. Tope (2014) 233 Cal.App.4th 437, 447.) “A contract should be pleaded either in haec verba or 

according to its legal intendment and effect.” (Scolinos v. Kolts (1995) 37 Cal.App.4th 635, 640.) “An 

oral contract may be pleaded generally as to its effect, because it is rarely possible to allege the exact 

words.” (Ibid.)  

Here, Plaintiff alleges, in relevant part, that Defendant Lowry asked him to join Elite on a shared 

profits basis. (¶19.) Specifically, the Complaint alleges that the “Parties mutually agreed on a profit-
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sharing compensation of ten percent (10%) of ELITE’s gross profits to be calculated monthly.” (Ibid.) 

“The Parties further agreed that the initial business growth model would reinvest a portion of the 

profits, including [Plaintiff’s] share…” (Ibid.)  

The Complaint alleges that, in accordance with his obligations under the Agreement, Plaintiff 

procured the first vehicle for retail sale on May 1, 2015. (¶20.) Thereafter, Plaintiff “took over each 

aspect of the operations management for ELITE … working 6-7 days a week, between 12 to 14 hours a 

day.” (Ibid.) It also sets forth numerous “executive services” Plaintiff provided to Defendants. (¶21.) 

He also drew a part of his profit share during this time. (Ibid.) Thus, Plaintiff alleges his performance 

under the oral employment agreement.  

As discussed above, the Complaint alleges a breach of the agreement in at least late April 2019. (¶38-

39.) There are also allegations of damages resulting therefrom. (e.g. ¶57.) Given the above, Plaintiff 

has sufficiently alleged the terms of the alleged oral contract, his performance thereunder, breach, 

and damages.  

Defendant’s demurrer to the first cause of action for breach of an oral contract is overruled. 

Implied Contract   

“In pleading a cause of action on an agreement implied from conduct, only the facts from which the 

promise is implied must be alleged.” (Youngman v. Nevada Irrigation Dist. (1969) 70 Cal.2d 240, 246-

47; see also Requa v. Regents of University of California (2012) 213 Cal.App.4th 213, 228.)  

As discussed above, Plaintiff procured the first car for Defendants on May 1, 2014, and thereafter 

worked extensively and provided numerous services to Defendants. (¶20-23.) During this time, 

Plaintiff “drew the minimal amount of his profit share … and reinvested his remaining profit to 

procure and stimulate growth for ELITE.” (¶20.) The Complaint alleges that Plaintiff “continually 

reinvested his share of the profits,” and Defendant knew that Plaintiff’s share of profits was ‘piling 

up.’ (¶23-24.)  

Although Defendant disputes that the money paid to Plaintiff was any type of profit share, but was 

instead a salary, that is not what is alleged in the Complaint. As such, the above is sufficient to allege 

a claim for breach of an implied contract.  

Defendant’s demurrer to the second cause of action for breach of an implied contract is overruled. 

Breach of Implied Covenant of Good Faith and Fair Dealing 

“A cause of action for tortious breach of the covenant of good faith and fair dealing requires that 

existence and breach of an enforceable contract as well as an independent tort.” (Innovative Business 

Partnerships, Inc. v. Inland Counties Regional Center, Inc. (2011) 194 Cal.App.4th 623, 631-32.) “The 

inherent precondition to such a tort claim is the existence and breach of an enforceable contract.” 

(Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 57.) 

Allegations that assert a breach of the covenant of good faith and fair dealing “must show that the 
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conduct of the defendant, whether or not it also constitutes a breach of a consensual contract term, 

demonstrates a failure or refusal to discharge contractual responsibilities, prompted not by an honest 

mistake, bad judgment or negligence but rather by a conscious and deliberate act, which unfairly 

frustrates the agreed common purposes and disappoints that reasonable expectations of the other 

party thereby depriving that party of the benefits of the agreement.” (Careau & Co. v. Security Pacific 

Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)  

As discussed above, Plaintiff has properly plead a claim for breach of an oral contract. In addition, the 

Complaint alleges that Defendant stated that he would not pay Plaintiff “his full profit share 

regardless of the available accounting records.” (¶39.) This is not a “refusal to discharge contractual 

responsibilities, prompted not by an honest mistake, bad judgment or negligence but rather by a 

conscious and deliberate act….” (Careau & Co., 222 Cal.App.3d at 1395.) As such, Plaintiff has shown 

actions above and beyond the breach itself to satisfy a claim for breach of the covenant of good faith 

and fair dealing.  

Defendant’s demurrer to the fourth cause of action for breach of the covenant of good faith and fair 

dealing is overruled. 

Unjust Enrichment 

The elements for a claim of unjust enrichment are: (1) the receipt of a benefit and (2) unjust retention 

of the benefit at the expense of another. (Elder v. Pacific Bell Telephone Co. (2012) 205 Cal.App.4th 

841, 857 quoting Lectrodryer v. SeoulBank (2000) 77 Cal.App.4th 723, 726.)  

The Complaint clearly alleges that Plaintiff provided services to Defendant. (¶¶20-24.) It also states 

that Plaintiff received “the inadequate sum of $293,000 … for services he rendered for the benefit of” 

Defendants. (¶73.) This amount was for Plaintiff’s work from May 2014 through April 2019 – 

approximately 59 months. (¶20, 38.) This works out to be approximately $5,000 per month. In 

December 2017, Defendants hired a general manager to take over “at least some of the daily 

management operations” that Plaintiff provided, at a salary of $13,000 per month, later to increase to 

$16,000 per month. (¶28-29.) As such, Defendants unjustly retained the benefits conferred at the 

expense of Plaintiff. This is sufficient to allege a claim for unjust enrichment. 

Defendant’s demurrer to the fifth cause of action for unjust enrichment is overruled. 

False Promise and Fraudulent Inducement 

 False Promise 

“To maintain an action for deceit based on a false promise, one must specifically allege and prove, 

among other things, that the promisor did not intend to perform at the time he or she made the 

promise and that it was intended to deceive or induce the promise to do or not do a particular thing.” 

(Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 159.) “Given this requirement, 

an action based on a false promise is simply a type of intentional misrepresentation, i.e., actual 
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fraud.” (Ibid.)  

“The specific intent requirement also precludes pleading a false promise claim as a negligent 

misrepresentation, i.e., ‘The assertion, as a fact, of that which is not true, by one who has no 

reasonable ground for believing it to be true.’” (Tarmann, supra, 2 Cal.App.4th at 159.) “Simply put, 

making a promise with an honest but unreasonable intent to perform is wholly different from making 

one with no intent to perform, and, therefore, does not constitute a false promise.” (Ibid.)  

“A cause of action for a false promise should plead facts to show the existence of two specific 

intentions of the promisor: an intention to cause the promisee to act by reason of the promise, and 

an intention at the time of the promise not to keep it.’” (Hills Transp. Co. v. Southwest Forest 

Industries, Inc. (1968) 266 Cal.App.2d 702, 708.) “[I]n pleading the tort it is indispensable to set forth 

the falsity of the promise at the time it was rendered.” (Ibid. citing Kett v. Graeser (1966) 241 

Cal.App.2d 571, 573.) “In so differentiating a false promise from the great bulk of broken promises, 

the allegations necessary to show contemporaneous intention not to perform should be clear, 

specific, and unequivocal.” (Hills Transp. Co., supra, 266 Cal.App.2d at 708.)  

“Moreover, something more than nonperformance is required to prove the defendant’s intent not to 

perform his promise.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 481 quoting Tenzer v. 

Superscope, Inc. (1985) 39 Cal.3d 18, 30-31.)  

Fraudulent Inducement 

“The elements of a cause of action for fraudulent inducement to an employment contract are (1) that 

the employer misrepresented or concealed a material fact during the hiring process, (2) knowledge of 

the falsity of the fact or lack of reasonable grounds for believing it to be true, (3) an intent to induce 

reliance, (4) justifiable reliance by the employee, and (5) resulting damage.” (Garamendi v. Golden 

Eagle Ins. Co. (2005) 128 Cal.App.4th 452, 470.) 

Thus, under both claims, the Complaint must allege that Defendant intended to not fulfill the 

promise/agreement at the time it was made.  

The Complaint clearly alleges and agreement to pay Plaintiff “on a profit-sharing compensation of ten 

percent (10%) of ELITE’s gross profits to be calculated monthly. (¶19.) There are no allegations, 

however, that establish that Defendants did not intend to perform this agreement. In point of fact, 

the Complaint alleges that Plaintiff was paid a portion of those amounts each month, and the rest 

were reinvested into the business. (¶20, 23.) The Complaint even goes so far as to state that “[a]t all 

relevant times,” Defendant Lowry “knew, understood, agreed, mentioned, and acted upon the 

understanding that [Plaintiff’s] share of the profits were ‘piling up’ in ELITE’s operating accounts.” 

(¶24.) As such, it appears that up until the dispute in April 2019, Defendants were acting in 

accordance with the agreement.  

Plaintiff contends that the allegations in the Complaint that he “is informed an believes, and thereon 

alleges that LOWRY did not intend to fully perform this promise when it was made,” satisfies this 
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element. As the Complaint fails to allege that Defendants had the requisite intent at the time of the 

agreement at issue, it fails to allege a claim for false promise. The Court treats the demurrer as 

admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 

of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 

459.) As such, this contention is properly disregarding in light of the material facts alleged and 

discussed above.  

Defendant’s demurrer to the sixth cause of action for false promise and Fraudulent Inducement is 

sustained for failure state facts sufficient to constitute a cause of action (CCP 430.10(e).) Plaintiff is 

granted leave to amend. 

Intentional Misrepresentation and Negligent Misrepresentation 

“The essential elements of a count for intentional misrepresentation are (1) a misrepresentation, (2) 

knowledge of falsity, (3) intent to induce reliance, (4) actual and justifiable reliance, and (5) resulting 

damage.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230-31.)  

“The essential elements of a count for negligent misrepresentation are the same except that it does 

not require knowledge of falsity but instead requires a misrepresentation of fact by a person who has 

no reasonable grounds for believing it to be true.” (Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 

231.)  

Again, the alleged misrepresentation is that Defendants would pay Plaintiff “a profit-sharing 

compensation of ten percent (10%) of ELITE’s gross profits to be calculated monthly.” (¶19.) As 

discussed above, there are no allegations that show that Defendants knew that statement was false 

at the time it was made, nor any allegations that Defendant did not intend to abide by the 

agreement. Instead, there are allegations which appear to show that Defendants did abide by the 

agreement, until some time in early 2019.  

With regards to the claim for negligent misrepresentation, there are no allegations that show that 

Defendant had “no reasonable grounds for believing it to be true,” at the time. (Chapman, 220 

Cal.App.4th at 231.) 

In addition, the “law is well established that actionable misrepresentations must pertain to past or 

existing material facts. (Gentry v. eBay, Inc. (2002) 99 Cal.App.4th 816, 835 [121 Cal.Rptr.2d 

703].) Statements or predictions regarding future events are deemed to be mere opinions which are 

not actionable. (Neu-Visions Sports, Inc. v. Soren/McAdam/Bartells (2000) 86 Cal.App.4th 303, 309–

310; Nibbi Brothers, Inc. v. Home Federal Sav. & Loan Assn. (1988) 205 Cal.App.3d 1415, 1423; 5 

Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 774, pp. 1123–1125.)” (Cansino v. Bank of 

America (2014) 224 Cal.App.4th 1462, 1469-70.) 

The alleged misrepresentation – that Plaintiff would be paid a share of the profits – does not ‘pertain 

to past or existing material facts,’ but instead regards “future events … which are not actionable.” 

(Neu-Visions Sports, Inc. v. Soren/McAdam/Bartells (2000) 86 Cal.App.4th 303, 309–310.)  
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Given the above, the Complaint fails to properly allege material facts sufficient to state a cause of 

action for intentional misrepresentation and negligent misrepresentation.  

Defendant’s demurrer to the seventh cause of action for intentional misrepresentation and eight 

cause of action for negligent misrepresentation are sustained for failure state facts sufficient to 

constitute a cause of action (CCP 430.10(e)). Plaintiff is granted leave to amend. 

Conversion 

“The elements of a conversion claim are: (1) the plaintiff’s ownership or right to possession of the 

property; (2) the defendant’s conversion by a wrongful act or disposition of property rights; and (3) 

damages.” (Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1066.) “Conversion is a strict liability 

tort.” (Ibid.) “Therefore, questions of the defendant’s good faith, lack of knowledge, and motive are 

ordinarily immaterial.” (Ibid.) 

Here, Plaintiff alleges that he had an agreement to receive a ten percent share of the gross profits of 

Elite. (Complaint at ¶52.) Over the course of his employment, he only received a portion of those 

amounts. (Id. at e.g. ¶¶ 20, 24-25.) When Plaintiff requested the rest of the monies he claims are 

owed to him, Defendants refused to make payment. (Id. at ¶¶ 39.) As a result, Plaintiff alleges he was 

underpaid an ascertainable and discernable amount “that is in excess of $1,226,945.00.” (Id. at ¶120.) 

Such allegations sufficiently allege a cause of action for conversion. 

Defendant argues that the Complaint fails “to allege what specific sum is owed and that he is, in fact, 

the true owner of said sum.” (Motion at 12:4.) As noted above, the Complaint does allege that he is 

the true owner of any amounts relating to the ten percent share of the gross profits he is entitled that 

have not been paid.  

“While it is true that money cannot be the subject of an action for conversion unless a specific sum 

capable of identification is involved, it is not necessary that each coin and bill be earmarked.” 

(Haigler v. Donnelly (1941) 18 Cal.2d 674, 681 emphasis added.) Here, Plaintiff alleges he is due a ten 

percent share of the gross profits of Elite. He was paid some portion of that over the course of his 

employment, but is still owed some amount. Although that specific number may not be currently 

known to Plaintiffs, it is “capable of identification” by relatively simple calculations related to Elite’s 

gross profits and the amounts Plaintiff has already been paid. Plaintiff alleges that this amount “is in 

excess of $1,226,945.00.” Such allegations are sufficient for a conversion cause of action.  

Defendant’s demurrer to the ninth cause of action for conversion is overruled. 

Civil Conspiracy  

Civil conspiracy is not an independent tort, but rather “is a ‘legal doctrine that imposes liability on 

persons who, although not actually committing a tort themselves, share with the immediate 

tortfeasors a common plan or design in its perpetration.” (Kidron v. Movie Acquisition Corp. (1995) 40 

Cal.App.4th 1571, 1581.) “To state a cause of action for conspiracy the complaint must allege: (1) the 

formation and operation of the conspiracy; (2) the wrongful act or acts done pursuant thereto; and 
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(3) the damage resulting. (Unruh v. Truck Ins. Exch. (1972) 7 Cal.3d 616, 631 superseded by statute on 

other grounds as stated in Hendy v. Losse (1991) 54 Cal.3d 723, 731-32.)  

“Accordingly, ‘[t]he basis of a civil conspiracy is the formation of a group of two or more persons who 

have agreed to a common plan or design to commit a tortious act.’” (Kidron v. Movie Acquisition Corp. 

(1995) 40 Cal.App.4th 1571, 1582 citations omitted.) “The conspiring defendants must also have 

actual knowledge that a tort is planned and concur in the tortious scheme with knowledge of its 

unlawful purpose.” (Ibid.)  

“Additionally, a civil conspiracy does not give rise to a cause of action unless an independent civil 

wrong has been committed.” (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062.) “Where fraud is 

alleged to be the object of the conspiracy, the claim must be pleaded with particularity.” 

(Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1136 citing Favila v. Katten 

Muchin Rosenman LLP (2010) 188 Cal.App.4th 189, 211.)  

To begin with, Plaintiff fails to even discuss the claim for civil conspiracy in its opposition. There are 

no allegations that there are two or more people that agreed to a common plan, nor are there any 

allegations as to what that plan is. If the plan relates to the fraud claims, Plaintiff has failed to plead 

any such allegations with the required specificity (see above discussion). In addition, as noted by 

Defendants, “[c]onspiracy is not a cause of action…” (Applied Equipment Corp. v. Litton Saudi Arabia 

Ltd. 7 Cal.4th 503, 210.)  

Although the Court is not confident that plaintiff can successfully amend in light of the fundamental 

nature of the pleading defects identified above, the demurrer to the tenth cause of action for civil 

conspiracy is sustained with leave to amend.  “[F]or an original complaint, regardless whether the 

plaintiff has requested leave to amend, it has long been the rule that a trial court's denial of leave to 

amend constitutes an abuse of discretion unless the complaint “shows on its face that it is incapable 

of amendment.”  [Citations omitted.] (Eghtesad v. State Farm General Ins. Co. (2020) 51 Cal.App.5th 

406, 411.)re to state facts sufficient to constitute a cause of action (CCP 430.10(e)). 

 

Alter ego 

“To recover on an alter ego theory, a plaintiff need not use the words ‘alter ego,’ but must allege 

sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation is 

treated as the sole actor.” (Leek v. Cooper (2011) 194 Cal.App.4th 399, 415.) “An allegation that a 

person owns all of the corporate stock and makes all the management decisions is insufficient to 

cause the court to disregard the corporate entity.” (Ibid.)  

“It has been stated that the two requirements for application of this doctrine are (1) that there be 

such unity of interest and ownership that the separate personalities of the corporation and the 

individual no longer exist and (2) that, if the acts are treated as those of the corporation alone, an 

inequitable result will follow.” (Automotriz del Golfo de California S.A. de C. v. Resnick (1957) 47 
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Cal.2d 792, 798.) There are, however, many factors which are pertinent to determining whether or 

not to pierce the corporate veil, including: commingling of funds and other assets, unauthorized 

diversion of corporate funds or assets to other than corporate uses, the treatment by an individual of 

the assets of the corporation as his own, the holding out by an individual that he is personally liable 

for the debts of the corporation, failure to maintain minutes or adequate corporate records, sole 

ownership of all of the stock in a corporation by one individual, as well as the failure to adequately 

capitalize a corporation. (Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210 Cal.App.2d 825, 

838-39 multiple citations omitted.)   

The Complaint alleges most, if not all, of the above factors. (Complaint at 126-130.) For example, it 

specifically alleges that Mr. Pavana (1) held himself out as personally liable for Elite’s debts; (2) 

regularly commingled funds and assets of Elite with his own personal assets; (3) inadequately 

capitalized Elite; and (4) wholly disregarded corporate formalities. (Id. at ¶126.) These allegations are 

sufficient to allege potential alter ego liability.  

Defendant’s demurrer to the eleventh cause of action for conversion is overruled. 

Unfair Business Practices under Business and Professions Code Section 17200 (“UCL”) 

“A plaintiff alleging unfair business practices under [the UCL] must state with reasonable particularity 

the facts supporting the statutory elements of the violation.” (Khoury, supra, 14 Cal.App.4th at 619.) 

“The Unfair Business Practices Act defines ‘unfair competition’ as any ‘unlawful, unfair or fraudulent 

business practice and unfair, deceptive, untrue or misleading advertising…’” (Bank of the West v. 

Superior Court (1992) 2 Cal.4th 1254, 1266 quoting Cal. Bus. & Prof. Code §17200.) To state a claim 

under the act, “one need not plead and prove the elements of a tort.” (Bank of the West v. Superior 

Court (1992) 2 Cal.4th 1254, 1267.) Instead, to properly state a claim for unfair competition under 

Section 17200, “a plaintiff must show that ‘members of the public are likely to be deceived’ by a 

particular business practice.” (No Doubt v. Activision Publishing, Inc. (2011) 192 Cal.App.4th 1018, 

1036.) 

Defendant contends that the Complaint fails to specifically plead fraud, and even if fraud was pled, it 

does not show that any members of the public are likely to be deceived by any actions alleged. They 

also note that Plaintiff seeks all manner of recovery not allowed under the UCL. Specifically, Plaintiff 

seeks disgorgement, damages in an amount “not less than $1,226,945.00,” special, as well as punitive 

damages. (Prayer at Twelfth Cause of Action.) The UCL specifically limits a plaintiff to the remedies of 

restitution and injunctive relief. (See, Bus. & Prof. Code, § 17203 and § 17204; Zhang v. Superior Court 

(2013) 57 Cal.4th 364, 376 [no claim for compensatory or punitive damages can be recovered in a UCL 

action.)  

Plaintiff does not address any of these arguments, or the law cited by Defendants. The Complaint fails 

to plead fraud with specificity, and fails to show how the public is likely to be deceived by any 

statements allegedly made to Plaintiff regarding the scope of his employment.  

Defendant’s demurrer to the twelfth cause of action for violation of the UCL is sustained for failure 
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state facts sufficient to constitute a cause of action (CCP 430.10(e). Plaintiff is granted leave to 
amend. 
 

 

 

    

    ADD-ON 

 
  

    
17. 9:00 AM CASE NUMBER:  MSC19-02313 
CASE NAME:  TAIT VS. COMMONWEALTH 
 MOTION FOR SUMMARY  JUDGMENT FILED BY COMMONWEALTH LAND TITLE INS CO 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Commonwealth Land and Title Insurance Company’s (“Defendant”) 

Motion for Summary Judgment, or in the alternative, Summary Adjudication (“MSJ/MSA”). The 

MSJ/MSA relates to the First Amended Complaint filed by Plaintiffs Martin Tait, Jane Tait (individually 

and as the trustees of the Tait Family Trust), and Bry-Mart LLC (collectively “Plaintiffs”) which alleges a 

single cause of action for Breach of Contract. 

For the following reasons, the Motion for Summary Judgment is granted. 

Factual Background 

The Tait Plaintiffs purchased real property located at 150 Hill Road in Danville, California (the 

“Property”) in June 2016. (Undisputed Material Facts (“UMF”) No. 1.) In connection with the purchase 

of the Property, Plaintiffs purchased an ALTA Homeowner’s Policy of Title Insurance (the “Policy”), 

issued by Defendant. (Ibid.) The Property was later conveyed to Plaintiff Bry-Mart, LLC, and Defendant 

provided an endorsement including Bry-Mart, LLC as an insured under the Policy. (Ibid.) 

The Policy included a couple of specific exceptions to coverage. (Declaration of Gina Arico-Smith 

(“Arico-Smith Decl.”) Ex. 3) First, it lists the Notice of Building and Subdivision Restrictions recorded 

August 10, 2006. (“Building Restrictions”) (Ibid. at Sched. B, 5.) The Building Restriction states, in 

relevant part, that: (1) “No building or structure shall be permitted within that portion of Lot 1 and 

Lot 2 identified as the flood control easement shown on the Map of Subdivision 8641…”; and (2) 

Further subdivision of Lot 1 or Lot 2 shall not be permitted.” (UUMF 7.) The Building Restrictions goes 

on to note that these “requirements shall be a form of covenant that shall run with said property and 

shall bind the current Owners and any future Owners of all or any potion of said property.” (Ibid.) 

Second, the Policy identifies any consequences of recitals in the Owners’ Statement on Subdivision 

Map 8641 recorded August 10, 2006 (“Owners’ Statement”). (Id. at Sched. B, 3.) The Owners’ 

Statement includes an “Irrevocable Offer of Dedication of Drainage Easement per 6961 OR 559.” 

(“Drainage Easement”) (UMF 2.) Thus, any consequences relating to the Drainage Easement or the 
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Building Restrictions are excluded from coverage under the Policy. (UMF 3.)  

When Plaintiffs purchased the Property, they planned to subdivide it into two separate and smaller 

lots and develop them separately. (UMF 5.) Any subdivision of the Property would require approval 

from the Town of Danville. (UMF 6.) Plaintiffs started the procedure for subdividing the Property, and 

were nearing readiness for submitting the application package for subdivision approval. (UMF 7; 

PUMF 12.)  

On or about February 10, 2017, Plaintiffs first learned of a 1988 Maintenance Easement along the 

southern portion of the Property in favor of Diablo Lodge Partnership (the “Diablo Easement”). 

(Martin Tait Depo. at 239:11-13.) The Diablo Easement was not an exclusion or exemption stated in 

the Policy. 

On May 25, 2017, Plaintiffs tendered their claim to Defendant. (UMF 13.) Defendant accepted 

coverage and began investigating Plaintiffs’ claim on October 27, 2017. (UMF 14.)  

Standard 

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) “In 
ruling on the motion, the court must consider all of the evidence and all of the inferences reasonably 
drawn therefrom, and must view such evidence and such inferences, in the light most favorable to 
the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 (internal citations and quotations omitted); 
see also, Code of Civ. Proc. §437c(c).) 

The pleadings define the scope of Plaintiffs' claims for purposes of a defendant moving for summary 
judgment. (Teselle v. McLoughlin, supra, 173 Cal.App.4th 156, 161 ["'The complaint measures the 
materiality of the facts tendered in a defendant's challenge to the plaintiff's cause of action.’ [Citation 
omitted.]," quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381].)  

Claims at issue 

Defendant summarizes the material allegations of Plaintiffs’ breach of contract claim (the one and 
only cause of action) as follows: “Plaintiffs allege in paragraph 29 [of the FAC] that [Defendant] 
materially breached its obligations under the Agreement including but not limited to:  

(1) failing to adhere to recognized underwriting practices when issuing the Policy;  

(2) issuing the policy despite clear title to the Property;  

(3) failing to make a reasonable inquiry into the status of title on the Property;  

(4) failing to disclose the existence of the Maintenance Easement on the Title Insurance Policy; 

(5) failing to obtain a release or expungement of the Maintenance Easement from Diablo to permit 
the full subdivision of the Property; and  
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(6) refusing to indemnify Plaintiffs for all damages resulting from the diminution of value of Property 
based on its highest and best use as a subdivision based upon the non-disclosure of the [Maintenance 
Easement].” (Motion at 5:15-22 quoting the FAC at 29.)  

Defendant maintains that none of the above alleged issues constitute a breach of the Policy, as there 
are no terms in the Policy that require the above actions (1-5), or their actions confirm with their legal 
obligations under the Policy (6).  

Plaintiffs do not specifically address the above issues, but instead generally contend that the FAC, 

broadly construed, “alleges that defendant breached the contract with plaintiffs by [1] failing to 

secure release of the Maintenance Easement or [2] to pay/indemnify plaintiffs for their actual loss 

because of the non-disclosure of the Maintenance Easement. (Opp. at 10:1-3.)  

Analysis 

Summary Adjudication as to Separate Breaches of the Contract  

Defendant argues that even though Plaintiffs allege a single cause of action for breach of contract, the 

Court can analyze each of the alleged breaches separately to determine as a matter of law whether 

they are sufficient to support Plaintiffs’ breach of contract cause of action. (Motion at 9:21-23 citing 

Lilienthal & Fowler v. Superior Court (“Lilienthal”) (1993) 12 Cal.App.4th 1848, 1854-55.) 

Plaintiff maintains that in a breach of contract case, “summary adjudication may not be obtained 

based on contractual duties; rather, a motion for summary adjudication must dispose of an entire 

cause of action.” (Opp. at 9:8-11 citing Regan Roofing Co. v. Superior Court (1994) 24 Cal.App.4th 425, 

438 (overruled on other grounds in Crawford v. Weather Shield Mtg., Inc. (2008) 44 Cal.4th 541, 565).) 

Plaintiffs mistakenly note that Defendant cites to Linden Partners v. Wilshire Linden Associates (1998) 

62 Cal.App.4th 508 to support its position, which disagrees with Regan Roofing.  

In Lilienthal, the First District Court of Appeal addressed a situation where a single legal malpractice 

cause of action included within it two separate and distinct matters. Defendant filed a motion for 

summary adjudication to resolve the claims arising from one of the matters. The trial court denied the 

motion because a favorable ruling would not dispose of the whole cause of action. Defendant 

appealed. 

As framed by the Court of Appeal, the issue was whether a trial court “may refuse to rule on the 

merits of a summary adjudication motion made pursuant to Code of Civil Procedure section 437c, 

subdivision (f), when such an adjudication would not dispose of an entire cause of action because two 

separate and distinct wrongful acts are combined in the same cause of action.” (Lilienthal, 12 

Cal.App.4th at 1850.) The Court of Appeal found that “it may not,” holding that “under subdivision (f) 

of section 437c, a party may present a motion for summary adjudication challenging a separate and 

distinct wrongful act even though combined with other wrongful acts alleged in the same cause of 

action.” (Id. at 1850, 1854-55.)  

Relying on Lilienthal, the First District Court of Appeal later held that this reasoning applied in the 

context of a breach of contract matter, holding that to the extent a complaint alleges “separate and 
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distinct contractual violations, [Defendant is] entitled to present a motion for summary adjudication 

as to any alleged violation.” (Blue Mountain Enterprises, LLC v. Owen (2022) 74 Cal.App.5th 537, 549.) 

Accordingly, even if multiple “breaches [are] pleaded together in a single cause of action, [but] 

involve allegations of separate and distinct wrongful acts,” the trial court can address each separate 

alleged breach “by way of summary adjudication.” (Id. at 550.)  

As the First District Court of Appeal has directly addressed this issue, the Court finds that Plaintiffs’ 

reliance on Regan Roofing Co. v. Superior Court (1994) 24 Cal.App.4th 425 is misplaced. Defendant’s 

request for summary adjudication as to the separate alleged breaches is proper. 

Breach of Contract  

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178, 

citations omitted.) 

“Interpretation of an insurance policy is a question of law and follows the general rules of contract 

interpretation.” (TIG Ins. Co. of Michigan v. Homestore, Inc. (137 Cal.App.4th 749, 755.) “The rules 

governing policy interpretation require [the Court] to look first to the language of the contract in 

order to ascertain its plain meaning or the meaning a layperson would ordinarily attach to it.” (Waller 

v. Truck Ins. Exchange (1995) 11 Cal.4th 1, 18.) “The ‘clear and explicit’ meaning of these provisions, 

interpreted in their ‘ordinary and popular sense,’ unless ‘used by the parties in a technical sense or a 

special meaning is given to them by usage, controls judicial interpretation.’” (Ibid. citations omitted.) 

“A policy provision will be considered ambiguous when it is capable of two or more constructions, 

both of which are reasonable.” (Ibid. citing Bay Cities Paving Grading, Inc. v. Lawyers’ Mutual 

Insurance Co. (1993) 5 Cal.4th 854, 867.) “Courts will not strain to create an ambiguity where none 

exists.” (Id. at 18-19.) 

“Title insurance policies should be interpreted in the same fashion as are other insurance policies, 

that is, liberally in favor of the insured, and against the insurer.” (Overholtzer v. Northern Counties 

Title Ins. Co. (1953) 116 Cal.App.2d 113, 122.) However, the burden is on an insured to establish that 

the claim is within the scope of the insurance coverage. (Aydin Corp. v. First State Ins. Co. (1998) 18 

Cal.4th 1183, 1188.) Once an insured has made this showing, “the burden is on the insurer to prove 

the claim is specifically excluded.” (Ibid.)  

Title Insurance  

The First District Court of Appeal, in Lawrence v. Chi. Title Ins. Co. (1987) 192 Cal.App.3d 70, set forth 

a helpful overview of what a title insurance policy is and is not: 

“Title insurance is a contract for indemnity under which the insurer is obligated to 

indemnify the insured against losses sustained in the event that a specific 

contingency, e.g., the discovery of a lien or encumbrance affecting title, occurs. The 
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policy of title insurance, however, does not constitute a representation that the 

contingency insured against will not occur. … 2 Miller and Starr, Current Law of 

California Real Estate, supra, summarizes governing law: ‘[The] insurer does not 

represent expressly or impliedly that the title is as set forth in the policy; it merely 

agrees that, and the insured only expects that, the insurer will pay for any losses 

resulting from, or he will cause the removal of, a cloud on the insured’s title within 

the policy provisions.’ The treatise further notes: ‘A title policy is not a summary of 

the public records and the insurer is not supplying information; to the contrary he is 

giving a contract of indemnity. A title insurer, as any other insurer, can and does 

assume the risk of its policy. Every insurer can and does contract to indemnify against 

specific risks….” (Lawrence, 192 Cal.App.3d at 74-75, internal citations omitted.) 

“Accordingly, when the contingency insured against under the policy occurs, the title insurer is not, by 

that fact alone, liable to the insured for damages in contract or tort, but rather, is obligated to 

indemnify the insured under the terms of the policy.” (Id. at 75.)  

With the above in mind, we can address the specific claims in this matter which relate to the Policy at 

issue.  

Alleged Breaches 

As noted above, there appears to be some discrepancy among the Parties as to what, exactly, is the 

basis for the Plaintiffs’ breach of contract cause of action. “It is well established that the pleadings 

determine the scope of relevant issues on a summary judgment motion.” (Nieto v. Blue Shield of 

California Life & Health Ins. Co. (2010) 181 Cal.App.4th 60, 74.)  

Defendant’s Position 

Defendant cites to the six separate alleged breaches set forth in paragraph 29 of the FAC, and 

maintains that none of the alleged breaches constitute a breach of the Policy. Each are addressed 

below: 

1) failing to adhere to recognized underwriting practices when issuing the Policy;  

As noted by Defendant, the FAC (and Plaintiffs’ Opposition) fail to cite where such a requirement is 
set forth in the Policy. Plaintiffs fail to identify any particular term, clause, or section of the Policy that 
requires a particular underwriting practice. As noted by Defendant, whatever title search or 
examination an insurer conducts in the course of issuing a title insurance policy, such a procedure is 
for its own benefit in evaluating the risks it is potentially taking on. “[i]t is clear that any title search or 
examination is performed by the insurer solely for the purpose of seeking to evaluate its underwriting 
decision in issuing the policy, not for the benefit of the insured.” (Fidelity National Title Ins. Co. v. 
Miller (1989) 215 Cal.App.3d 1163, 1175 citation omitted.)  

Plaintiffs do not address this law or argument. 

2) issuing the policy despite [no] clear title to the Property; 3) failing to make a reasonable 
inquiry into the status of title on the Property; and 4) failing to disclose the existence of 
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the Maintenance Easement on the Title Insurance Policy; 

Again, Plaintiffs fail to reference what term, clause, or section of the Policy required each of the 
above actions.  

As discussed above, when issuing a title insurance policy, “[The] insurer does not represent expressly 
or impliedly that the title is as set forth in the policy…” (Lawrence, supra, 192 Cal.App.3d at 75.) “The 
insurer does not represent that title is in any particular condition, but only agrees to indemnify to the 
extent the insured suffers a loss caused by defects in the title or encumbrances on the title.” (Karl v. 
Commonwealth Land Title Ins. Co. (1993) 20 Cal.App.4th 972, 978.) As such, issuing a title policy 
without clear title is not, and cannot, be a breach of the Policy. (Lawrence, 192 Cal.App.3d at 75.)  

Failing to disclose the existence of the Maintenance Easement cannot be a breach – as that is exactly 
the type of situation the Policy was written to address. It cannot be both a breach of the Policy, and 
an event that the Policy is meant to cover, at the same time. Once the Maintenance Easement was 
found, Defendant accepted coverage and began investigating Plaintiffs’ claim. (UMF 14.) Defendant 
ultimately paid what it believed it owed on the claim. (UMF 19.) The dispute between the Parties 
relates to the propriety of that amount.  

5) failing to obtain a release or expungement of the Maintenance Easement from Diablo 
to permit the full subdivision of the Property; (This corresponds to Plaintiffs’ first 
alleged breach, as noted above) 

Again, Plaintiffs fail to reference what term, clause, or section of the Policy required each of the 
above actions. Defendant refers, however, to section 4 of the Conditions of the Policy, which states in 
pertinent part:  

“After We receive Your notice, or otherwise learn, of a claim that is covered by this Policy, Our 
choices include one or more of the following: 

(2) Negotiate a settlement; 

… 

(5)  End the coverage of this Policy for the claim by paying You Your actual loss resulting from 
the Covered Risk, and those costs, attorneys’ fees and expenses incurred up to that time 
which We are obligated to pay; 

… 

(8) Take other appropriate action.” (Arico-Smith Decl. Ex. 3, emphasis added.)  

By the clear terms of the Policy, Defendant had the “option” to pursue different alternatives when 
presented with a claim under the Policy. One such option is to ‘negotiate a settlement,’ meaning 
Defendant could have tried to resolve the Maintenance Easement, thereby clearing the title.  

Defendant claims that it “attempted to, but was unable to, obtain a release of the Maintenance 
Easement.” (UMF 15.) Plaintiffs dispute this contention, noting that Defendant fails to cite to any 
evidence in support of this alleged ‘undisputed material fact.’ Plaintiffs are correct. Defendant merely 
cites to the FAC, which is not evidence.  

Plaintiffs argue that Defendant only “made a perfunctory and inadequate attempt on May 24, 2018 to 
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negotiate resolution of the [Maintenance Easement] by offering Diablo the inadequate amount of 
$20,000 for release of the [Maintenance Easement.]” (Opp. at 4:16-18.) They cite to a June 4, 2018 
letter from Defendant, which indicates that Defendant reached out to Diablo to see if it would release 
the Maintenance Easement. (Arico-Smith Decl., Ex. 13.) The letter states that “[a]fter some 
negotiating, on May 24, 2018, the Company extended an offer of $20,000 to Diablo in exchange for a 
release of the Maintenance Easement and requested a response by June 1, 2018.” (Ibid.) When a 
response did not arrive, Defendant ceased efforts to resolve the Maintenance Easement. Plaintiffs 
argue this is a breach. 

Per the clear terms of the Policy, Defendant could, but was not required to, ‘negotiate a settlement.’ 
As such, Defendant was not required to even attempt to contact Diablo to try and negotiate a release 
of the Maintenance Easement.  The fact that it made even minimal efforts, then decided to pursue 
another option – namely ending coverage and paying the ‘actual loss’ – does not mean that 
Defendant breached the Policy by failing to obtain a release of the Maintenance Easement.  

As the Lawrence Court explained above, ‘[The] insurer does not represent expressly or impliedly that 
the title is as set forth in the policy; it merely agrees that, and the insured only expects that, the 
insurer will pay for any losses resulting from, or he will cause the removal of, a cloud on the insured’s 
title within the policy provisions.” (Lawrence, 192 Cal.App.3d at 74-75 quoting 1 Miller and Starr, 
Current Law of California Real Estate.) A title insurer has the option to clear the title or pay for the 
loss. Thus, failing to clear the title is not a breach of the Policy.  

6) refusing to indemnify Plaintiffs for all damages resulting from the diminution of value of 
Property based on its highest and best use as a subdivision based upon the non-
disclosure of the Maintenance Easement. (This corresponds to Plaintiffs’ second alleged 
breach, as noted above) 

There is no dispute that the Maintenance Easement was not identified prior to issuance of the Policy, 
and was not part of any exclusion or exception on the Policy. (Arico-Smith Decl., Ex. 3; Martin Tait 
Depo. at 239:11-13.) Once identified, Plaintiffs tendered their claim under the Policy to Defendant. 
(UMF 13.) Thereafter, Defendant accepted coverage and began to investigate Plaintiffs’ claim. (UMF 
14.) 

On June 4, 2018, Defendant sent a letter to counsel for Plaintiffs informing them that “the Company 
has decided to exercise its choice under 4(a)(5) of the Policy’s Conditions” which states, in pertinent 
part, that Defendant was electing to “[e]nd the coverage of this Policy for the claim by paying You 
Your actual loss resulting from the Covered Risk…” (Arico-Smith Decl., Ex. 13.) The letter continues by 
quoting from section 6(a) of the Conditions of the Policy: Limitation of Our Liability, which states, in 
relevant part: 

a. After subtracting Your Deductible Amount if it applies, We will pay no more than the least of:  

1. Your actual loss; 

2. Our Maximum Dollar Limit of Liability then in force for the particular Covered Risk, for 
claims covered only under Cover Risk 16, 18, 19, or 21; or 

3. The Policy Amount then in force. 

And any costs, attorneys’ fees and expense that We are obligated to pay under this 
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Policy.” (Ibid.)  

The letter explains that the “actual loss under a title insurance policy involving a missed easement is 
measured as the difference in the value of the property, with and without the easement, as of the 
date of loss. In this instance, the actual loss insured against by the Policy is $43,500, as determined by 
the Appraisal.” (Ibid.) The Appraisal is the appraisal obtained by Defendant, prepared by AGI 
Valuations, “which found the appraised diminution of value of the Property caused by the 
[“Maintenance Easement”] to be $43,500 as of the date of loss of February 10, 2017.” (Ibid.) 

Determining the Proper Time for Setting Valuation of the Property 

Defendant argues that the valuation of the property should be set as of the date the Maintenance 

Easement was discovered, and based on the use of the Property at that time. Plaintiffs argue that the 

valuation should consider the “highest and best use of the property” available at the time the 

Maintenance Easement was discovered.  

 Overholtzer v. Northern Counties Title Ins. Co. 

Both parties appear to agree that the Court of Appeal of California, First Appellate District case of 

Overholtzer v. Northern Counties Title Ins. Co. (1953) 116 Cal.App.2d 113 controls. Courts have 

described Overholtzer as “the seminal case defining the measure of damages on a claim against a title 

insurer that fails to discover a recorded easement.” (Forman v. Chicago Title Ins. Co. (1995) 32 

Cal.App.4th 998, 1011.)  

In Overholtzer, plaintiffs purchased the property at issue with the intent to convert it from agricultural 

use to industrial use. At the time of purchase, they obtained a title insurance policy that failed to 

identify a recorded easement relating to a neighbor’s water pipe. Although plaintiffs knew of the 

water pipe, they did not know that it represented an easement. After purchasing the property, and 

before learning of the easement, plaintiffs built a fully equipped lumber mill on the property. The 

lumber mill went into operation around the time the easement was discovered.  

After learning of the easement, plaintiffs submitted a claim to the title insurance company. They later 

filed suit against the title insurance company for damages caused by the existence of the easement. 

Relevant to the present matter, the trial court found in favor of plaintiffs and awarded them $1,000 in 

damages. The court held that when the plaintiffs purchased the property for $3,000, “it was only 

worth $2,000 for agricultural purposes instead of the $3,000 the Overholtzers paid for it.” (Id. at 121.) 

In other words, the trial court “fixed damages as of the date the policy was issued and limited the 

damages to the diminution in the value of the property caused by the easement measured by the use 

to which the property was then devoted.” (Id. at 129.) Both parties appealed the judgment.  

As framed by the Appellate Court, the trial courts “findings present the question as to the proper time 

for the valuation of the property for purposes of damages in such a case – is it the diminution in the 

market value of the property caused by the defect and measured at the time or purchase, market 

value being measured by the use to which the property is then devoted, or is it the diminution in 

value as of the time of the discovery of the defect measured by the use to which the property is then 
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being used?” (Id. at 130.) The Appellate Court held: 

It seems quite apparent to us that liability should be measured by diminution in the 

value of the property caused by the defect in title as of the date of the discovery of 

the defect, measured by the use to which the property is then being devoted. When a 

purchaser buys property and buys title insurance, he is buying protection against 

defects in title to the property.  He is trying to protect himself then and for the future 

against loss if the title is defective.  The policy necessarily looks to the future.  It 

speaks of the future.  The present policy is against loss the insured "shall sustain" by 

reason of a defect in title.  The insured, when he purchases the policy, does not then 

know that the title is defective.  But later, after he has improved the property, he 

discovers the defect.  Obviously, up to the face amount of the policy, he should be 

reimbursed for the loss he suffered in reliance on the policy, and that includes the 

diminution in value of the property as it then exists, in this case with improvements.  

Any other rule would not give the insured the protection for which he bargained and 

for which he paid. (Overholtzer, 116 Cal.App.2d at 130.)  

In so holding, the Appellate Court found that setting the date of valuation as the date the policy was 

issued – and related to the use of the land at that time – was too restrictive. Instead, courts should 

look to the state of the land and what it is being used for at the time the defect of title is found. This 

will provide the insured ‘the protection for which he bargained and for which he paid,’ as well as set 

an objective time and condition of the property on which to base a valuation, to protect the insurance 

company from open-ended and speculative uses to which the land could be used.  

Defendant’s Interpretation  

Defendant’s reading of Overholtzer is very straightforward, as it contends that “Overholtzer holds that 

‘… liability should be measured by diminution in the value of the property caused by the defect in title 

as of the date of the discovery of the defect, measured by the use to which the property is then being 

devoted.’” Under this analysis, the Property should be valued as of February 10, 2017 – the date the 

Maintenance Easement was discovered, and such valuation should consider the use of the Property 

at that time.  

Plaintiffs’ Interpretation  

Plaintiffs argue that Defendant “relies on an extremely narrow and disapproved interpretation of 

Overholtzer v. Northern Title Insurance Co. (1953) 116 Cal.App.2d 113 that is not stated in the policy.” 

(Opp. at 13:18-19.) Plaintiffs rely on the following language in Overholtzer to support their position: 

When a purchaser buys property and buys title insurance, he is buying protection 

against defects in title to protect himself then and for the future loss if the title is 

defective. The policy necessarily looks to the future. It speaks to the future.” 

(Overholtzer, 116 Cal.App.2d at 130.) 
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This language, Plaintiffs argue, shows that “Overholtzer focused on the expectations of the insured.” 

(Opp. at 13:24-25.) Plaintiffs then cite to a number of treatises, and unpublished out-of-state state 

and federal cases to support their theory that what Overholtzer stands for (although it does not 

actually say this), is the theory that the valuation of the property should be based on the ‘highest and 

best use of the property.’ Thus, despite the undisputed fact that the Property had not been 

subdivided, and Plaintiffs had not yet developed the Property – the Court should look to ahead and 

project what could possibly happen at some time in the future if all went according to plan.  

There are numerous problems with Plaintiffs approach. Initially, Plaintiffs are taking the discussion of 

the ‘future loss’ in Overholtzer out of context and attempting to expand it beyond what the court 

actually held. In Overholtzer, the court was stating that at the time a person purchases a title 

insurance policy, they are buying protection for future loss – i.e. for compensating them for any loss 

in value the property may have at some point in the future if/when a cloud on the title is found. The 

insured is not buying a policy to fix the value at the time of purchase of the policy – and for the use of 

the property at that time. It does not mean that the policy is meant to cover any speculative (or even 

planned) future use that is not actually in progress or completed at the time the cloud on the title is 

found. 

This reading of the holding comports with the facts in Overholtzer. There, the trial court set the date 

of valuation as the date the policy was issued, and determined it based on the use of the property at 

that time, i.e. agricultural land. The Court of Appeal found this inappropriate because the policy 

holder was not seeking protection for the current use, but was looking to the future to what the 

insured actually does with the property. In Overholtzer, plaintiffs transformed the property from 

agricultural to industrial by building a lumber mill on the land before the easement was identified.  

As the Overholtzer court stated, the “present policy is against loss the insured ‘shall sustain’ by reason 

of a defect in title.” (Id. at 130.) Thus, if he purchases a title insurance policy, but later “after he has 

improved the property” discovers a cloud on his title, then “he should be reimbursed for the loss he 

suffered in reliance on the policy, and that includes the diminution in value of the property as it then 

exists.” (Id. emphasis added.) Setting the valuation time as the date when the title insurance policy 

was purchased would not “give the insured the protection for which he bargained and for which he 

paid.” (Ibid.)  

There is nothing in Overholtzer that suggests that the Court meant to say that one should look to the 

possible ‘highest and best use of the property’ at some point in the future.  

Next, although the Court may accept and review out-of-state unpublished opinions, the Court may 

not use those cases to go against the binding precedent of the First Appellate District Court of Appeal. 

Plaintiffs have failed to point to any California precedent that expands Overholtzer to include the 

‘highest and best use of the property’ theory. A search of California cases involving a title insurance 

matter wherein the court found that measuring the loss by using the ‘highest and best use of the 

property’ standard, yields no published results. The only case that the Court could find wherein a 

California court accepted the use of that theory was the Sixth District Court of Appeal case of 
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Anderson v. Fidelity Nat’l Title Ins. Co. (1993) 14 Cal.App.4th 370, which was later supersede by grant 

of review and later de-published. The lack of any published case in California finding that the ‘highest 

and best use of the property’ standard is acceptable in California goes against Plaintiffs’ theory. 

As for the treatises and other authority cited by Plaintiffs, it is unclear whether some of them are 

discussing California law (e.g. “Joyce D. Palomar, Title Insurance Law; Burke, Law of Title Insurance), 

while others are general treatises on contract law in general, and not specific to title insurance (e.g. 

Restatement of Contracts; Archdale v. American Intern. Specialty Lines Ins. Co. (2007) 154 Cal.App.4th 

449 (interpreting Civil Code section 3300, measure of damages for breach of contract).) The citation 

to DiMungo and Glad, California Insurance Law Handbook (2016 ed.) appears promising, but is taken 

out of context and the Court is unable to determine if it is germane to the current matter. 

It is worth noting that other treatises confirm the holding of Overholtzer as not including the ‘highest 

and best use’ theory. For example, Miller & Starr, California Real Estate, (4th ed. 2021), when 

discussing the measure of damages for a later found cloud on the title, states: 

“The damages are measured by the value of the property on the date the insured 

discovers the defect measured by the use of the property at that time. If the insured 

improves the property or the property appreciates in value between the date of the 

policy and the date of discovery, the damages are based on the value of the property 

as improved or as appreciated.” (Id. at §7:251 Damages based on current value.)  

The comment to this section specifically states that the “value is not based on the highest and best 

use, which is the common standard for appraisal.” (Ibid.)  

Based on all the above, the Court finds that the correct method for determining the value of the 

Property is to find the “value of the property caused by the defect in title as of the date of the 

discovery of the defect, measured by the use to which the property is then being devoted.” 

(Overholtzer, supra, 116 Cal.App.2d 113, 130.)  

Valuation of the Property 

Defendant obtained a valuation appraisal from AGI Valuations, which calculated the value of the 

Property as February 10, 2017 (the date the Maintenance Easement was discovered) both with the 

encumbrance of the Maintenance Easement as well as without such encumbrance. (Arico-Smith Decl., 

Ex. 14.) The valuation was based on the “use to which the property was being utilized as of [February 

10, 2017] (vacant residential lot.)” (Ibid.) It set the diminution in value at $43,500. (Ibid.) 

Although Plaintiffs show that they had moved progressively forward with attempting to subdivide the 

Property so they could move forward with their development plans, it is undisputed that at the time 

the Maintenance Easement was discovered, the Property was not subdivided nor developed.  

Plaintiffs do not present any evidence showing that the above valuation is incorrect as presented. 

Meaning, given the assumptions used, i.e. that the Property was not subdivided and was generally 

undeveloped at the time, that the valuation is incorrect. Instead, Plaintiffs obtained a separate 
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valuation of the Property, which included an assumption that the subdivision of the Property would 

occur, and estimated the ‘highest and best possible use’ of the Property assuming development of 

the two separate lots, as opposed to the estimate of the Property in the condition it was on February 

10, 2017. (Arico-Smith Decl., Ex. 15.) Plaintiffs valuation presumes that the Property can/will be 

subdivided and developed. (Ibid.) As noted above, that is not the standard for setting the valuation of 

the Property.  

Given the above, Defendant has met its burden of persuasion to show there is no triable issue of 

material fact and thus it is entitled to judgment as a matter of law. (Aguilar, supra, 25 Cal.4th at 850.) 

Therefore, the burden shifted to Plaintiffs to make their own prima facie showing of the existence of a 

triable issue of material fact. (Ibid.) Plaintiffs have failed to meet this burden. 

Based on the above, Defendant’s Motion for Summary Judgment is granted. 

 Evidentiary Issues 

 
Plaintiffs’ Request for Judicial Notice 
 
Plaintiffs’ do not identify the legal basis for their request for judicial notice. Despite this, the Court 
grants Plaintiffs’ Request for Judicial Notice based on Cal. Evid. Code §452(b). 
 
Plaintiffs’ Objections to Evidence  
 
California Rules of Court 3.1354 sets forth the requirements for filing evidentiary objections in 

connection with a summary judgment or summary adjudication motion or opposition. Specifically, 

Cal. R. Ct. 3.1354(b)(1)-(3) requires a party to “[i]dentify the name of the document in which the 

specific material objected to is located,” “[s]tate the exhibit, title, page, and line number of the 

material objected to,” and “[q]uote or set forth the objectionable statement or material.” (CRC 

3.1354(b)(1)-(3).) “Written objections to evidence must follow” one of the two formats set forth in 

Rule 3.1354(b). (Cal. R. Ct. 1.1351(b).) 

 

Objection 1: Overruled – fails to identify the specific statements or portions of the objected to letter. 

Objection 2: Sustained – as to the identified statement in the June 4, 2018 letter contained in Ex. 13 

to the Arico-Smith Declaration.  

Objection 3: Sustained – as to the identified statement in the February 15, 2019 letter contained in 

Ex. 16 to the Arico-Smith Declaration.  

 

Defendant’s Objections to Evidence 

Defendant’s “objections to Plaintiffs’ evidence in response to CLTIC’s undisputed facts” do not follow 

the California Rules of Court, as outlined above. In particular, they fail to “quote or set forth the 

objectionable statement or material.” It is also unclear which of the numerous objections are 

supposed to go to which of the numerous pieces of evidence. As such, Defendant’s objections are 
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overruled. 

As to the other objections set forth by Defendants, the Court need only rule on those objections to 
evidence that were material to the disposition of the MSJ/MSA. (See CCP § 437c(q).) Given the above 
ruling, the Court need not address the remaining specific objections. 
 
 

 

 

 


